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TO THii 

Right Honourable 

PHILIP 

Baron of HARDWiOKfi, 

JLotd High Chancellor of 
Great Brit am 

ik^LoRP, 

THE Cuftomsof JT^ 
have a natind Clai»l 
to Your Lordfliip's PeO^ 
te^ldon, noc only as a Put of 
that Law oyer which Youjpre^ 
^e,. but as they are the U(age^ 
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iv The Dedicntion, 
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of a County, which, though 
on many Accounts memorable, 
glories in nothing fo much, as 
in having fent forth Your Lord- 
fliip to the common Benefit 
of the Kingdom. 

. A Dedication may ferve t9 
illuftrate the Chara(5):er of a 
private Patron, by afcribing to 
him Excelkncies that he nas 
not, or publifliing thofe which 
he really has ; but Your Lord- 
ihip*s eminent Virtues, and 
high Station have render*d 
the one impoflible, and the 
other unneceflary. I have 
therefore no other Part left, 
but to embrace this Opportu-. 
nity of publickly teflifying my 
Duty to *Your Lordfhip ; and 
I cannot but flatter my felf^ 
that thefe f irfl Fruits of my 
Studies may meet with a more 

favour- 
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favourable Reception, . from a 
Reverence to the Great Name 

4 * • • 

under who^ Patronage they 
now appear. 

The Publick, My Lord, has 
fometimes lamented, that the 
highefl Offices of the Law have 
been conferred . on Perfbns in 
the Decline of Life, more out 
of a Regard to pafl Services, 
than the Expedation of fu- 
ture f but the Vigour of Your 
Lordihip's Age and Conftitu- 
tion promifes a long Conti- 
nuance of the Pubhck Benefits 
already derived &om Your Ad- 
miniftration : The Happy Ef- 
fects of which have rendered 
it the conflant Prayer of all 
Honeft Men, that You may 
long live in the Enjoyment of 
Your prefent Dignity, with the 
fame Abilities and Capacity to 

adorn 
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ftdom it, To which General 
Vokrc erf" Your Country I beg 
Leave to 9M the particular 
and fincereft Wifhes of, 

Mf LOB T>y 

Tottr Lordfiifs 
mofi otfedient^ and 



Thomas Robiniba 
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THE RE beinz already extant 
three Treatiles^ wbqjfe Titles 
bear a Refemblance to the 
frejent^ the Author tbifiks 
it incumbent an bim to fay fometbing 
in yujiification of bis trowling the Pub^ 
Hflimtb one more. 

I^y. Somner'^ Inquiry into Gavelkind 
is limited to the Etymology of the Term^ 
and the Original and Antiqut^ of the Cu^ 
fiom^ with afev other ^eulative Points. 
Mr. Taylor is content with treating in 
general of the Hiflory and Etvnei^ of 
Gavelkind^ mtbont aftf particular Rh- 
gardto the Kcntiih Cufioms, to wbicb 
be was an entire Stranger. Nor can 
the Author better Jbew the main Defign 
oftbefe iw> Writers to be dijerentfrom 
bis^ than by making Vfe of their own 

Words: 



viii The Preface. 

tFords: " Many other Things'' (fays Mr. 
S Winer at the End of bis Book) ^' offer 
themjehes to bis liifcwrje^ that nmuld 
treat of Gavelkind to the Full; hut 
they are, I take if ^* mojlly Points of 
Common Law, which hecaufe they are 
not only out of my Trofejjion, lm$ be^ 
^^s fides 'my Intention too ; which was to 
handle it chiefly in the hifloricalPart, 
and that no further than might con-- 
duce to the Difcovery of the Primer- 
dia or Beginnings oflt; IJhall not 
** wade nor engage any further in the 
Argument, left I be juftly cenfured 
of a Mind to thruft my Sickle into 
another Man*s Harveft** And in 
like Manner Mr. Taylor" informs the 
Reader, in hij Preface,, That *,' he pre^ 
" fents to his View and Examination^ 
" not a Law Cafe on the Tenure ofGz-- 
*' velkind {for that would have proved 
" beyond the Abilities of one that confeffes 
" hi mf elf no Lawyer, and prof effes him^ 
" f^lf ignorant in that Pratiice and 
" Study ) but only the Hiflory of itr 
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To the Account of the Kentilh Cy- 
ftoms at the End of Mr. LambardV Per- 
ambulation of that County, the Author 
owns himf elf much obliged i and had that 

judt^ 
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jttdickus Writer frofeffed to have treated 
if them as fiilh^ as the Nature of the 
Suije& wmid have permitted, be would 
not have attempted it after him : But 
as Mr. Lambard intended his onfy as a 
fiimmarj Account y fo it if^ perhaps ^ tof 
€hjefy amjined to the Points in the Qi- 
ftumal \ And the Author having the 
Advantage to come after him^ has had 
OM Opportunity of clearing upftme Mat-- 
ters left doubtful by Mr. Laniard, and 
tf reBifying others that have the Ap» 
pearance of^ Errors : But to ai)oid mij^ 
leading the Reader (y any miftaken CS^ 
€lufions of his twn^ he has given the 
Cafes difiinS 'where there is any Dif 
agreement \ and if be, hasfmetimes ven^ 
tured to give his own Opinion where the 
direff Authority of the Books is JUent^ 
be thinks he need not caution the Reader 
tc give no further Credit to it^ than as 
itJbaU appear to him to he reafonable. 



He believes he has omitted no Cafe re^ 
lating to his SuijeS to be found in any 
Book of Authority^ either ancient or mo^ 
dem. Nor has he confned himfelfto the 

b Cafef 
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Cafes already in Prints but traced the. 
Matter higher than the Boohy and given 
the Reader all that occurs^ either of 
XJfe or Curio/ity, concerning thefe Cufioms; 
in the Records of the Proceedings before 
the Juftices in Eyre for Kent, in the , 
Reigns ^Hen. 3. Ed. i. and Ed* 2, and 
before the Juftices of Affize for the fame 
County in the ^imes of Hen. 3. Ed. i. 
Ed. 2. Ed. 3. and Rich. 2. In tbofe of 
the Reigns of Hen. 4 and 5. he found 
nothing worthy Notice. ^There are like-- 
wife mo/l^ if not atl^ the remarkable Re^ 
cords of the fame Nature^ to be found 
amongfi thofe of the King's Bench in 
the foregoing Reigns^ and a few in the 
Common Pleas ; which the jiutkor was 
dire£ied to by the Indexes and AbfiraSts 
of thofe Records in the Office ; to which ^ 
as well as the Records themjelves^ he 
found eafy Accefs^ by the Indulgence of 
the Gentlemen employed in the Cufiody of 
them. T^hefe make about a Fourth of 
the Book % and^ he believes^ will be 
thought the mojl valuable Part of //, as 
they are of an authentick Nature , and 
a Fund before unknown^ and will be 
found tofurnifh much uncommon Matter^ 
and to tlluflrate many Points left doubts 
fill on the printed Books ^ and the modern 

PraSlice 
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PraSlice of the Country. He hopes the 
Reader will not imagine that tbefe Re^ 
cords are inferted as Precedents of Plead- 
ings they being moflly of a Time when 
the Courts of Law bad not arrived at 
their prefent Accuracy in that Particu- 
lar ; ana were they more correify yet as 
the Necejity offpecial Pleading in Acti- 
ons for Lands is^ in a great Meajure^ 
taken away by the modem PraBice of 
trying Titles on the general IJJue in EJeSf- 
menty they could^ tf ufedfor that Pur- 
pofe^ only feroe to encreafe the Size of the 
Book^ without any View of Benefit to the 
Reader. But he believes each of thefe Re- 
cords will be found to contain fome notable 
Point of the Cufloms^ either confeffed by 
the Parties in the Pleadings^ found by 
the Jury^ or adjudged by the Court. 

f 

As there is a general Prejudice a^ 

gainji all Treatifes on particular Heads 
of the LtfWy arifngfrom theufual Pub^ 
li cation of them y for the Hopes of a little 
Gain, in a more imperfeB Manner than 
the fame Perfons would otherwife have 
committed them to the World-y the Au^ 
tbor thinks he ought ^ in yujlice to him^ 
felf to declare that the Profit ^ if any^ 
to arife from the Imprejjion^ is ehtirely 



XI 
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to the Bookfeller ; and if the Book prove 
rfVfe or Benefit to bis Countrymen^ iy 
giving them a more perfeB Knowledg/e 
of their Cujioms^ the Jtuthor has attained 
bis End^ tn making that puhlick^ 'which 
was ori^inalh intended for bis wm pri^ 
vote Ifje in bis PraSlice, 
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BOOK I. 

C H A p. L 

tilficatfon0 0f ttie tBOop G A- 

yELKIND. 

TH Evarious Opinions of the An- , ^'Ji; 
dquaries concerning the Etymo- 
logy of the WokI Gavelkind^ 
may be comprehended under thefe 
two Heads; 

X. Such as an; founded on the Nature of 
the Lands in Point of Defcent ; 

Or 2dly, On the Nature of the Services 
yielded by the Land. 

The ConjeAures of the firft Kind are 
three ; whereof the moft common and vul- 
gar compounds Gavelkind of the Words Gife 
eal Cytfj or Give all Kind -, Kynd in * Duub 
fignifying a male Child. Lamb. Peramb. 
^1^ And his Gloflary to the Saxon Laws, 
verio Terra ex fcripto. Co. Litt. 140. Darf- 
deridge^s Englifh Lawyer, 73. Cowel in voce. 
Nat. Bacon J of Government, Quarto Ed. 106. 
Verftegatf% Reftitution of decayed Intdli- 
gp^ce, 5J. Daniefs Hift, of England 3 8 . 

B 2::Sir 



mi- 



* Bat Mr. S^mfur {ays that Cyful in that Langoagt 
figtufies all Children whether Male or Female. 



1 i>t tht €tpmoioc? 

iook. i. 1. Sir H. Spebnan in hUGbflary under the 
S'^^'^^r^Vlotdi Vdveleium^ (expounds this Tefm-ff 
little differently, as derived from Gavel 
{tributuM 'Oil dePlftm) bf Right belonging 
or given 'fb, Cpt dt JCyitd ( f^oli puerts 
velgeneri). And in like Manner it is ex- 
plained in Affkjhefl^s t)ii^lonatry under the 
Word Gavelkind. 
PowiPsWdch 3. Mr. ^ayloTi in !iis Hiftbry of GaveL 
Hift. Edit, j^ji^j^ deduces the firft Pfert 6f the Name 
1^97- P"- from theantient Brit^ Word Gafi^el^ or 
according to the Englijh Pronunciation Ga^ 
vel^ ^ which fignifies a Tenurey p. 26. f 6; from 
the Wdrd Gafafilu^ to hold, p. 9^. ^ut iJ 
fomething at a Lofs to account for the Ver- 
mirtatidn^ and offers with Tome Diffidence 
two Derivations of it, one from the Brit^ 
Word K^nedh Gentratio or Familia^ and then 
the Compound will ictv^n the ^enure of the 
Fafn^ly^ P-/ ?32* I47* ^5^-. The other fix^m 
the Saxm Word Gecynde^ Kind or Sort » and 
he ftrppofes that " the Saxons meeting with 
*' tht Britijh Gavel^ and underftanding it to 
" be thei^ common Tenure, added fomething 
to "exprefe it to dieir own Apprehenfions, 
which being fet together would fignify, and 
that properly enough, Genus ^enura^* fo 
called by way of Eminence, " becaqfe that 
*' Tenure deferved a Denomination of the 
*' hi^dl Remark, it being, if not the only, 
" yetthe moft eminent Tenure among them.** 

P- 134. 
But the moft hamral and eafy Account, 

doing leaft Violence to the Words, and beft 

fuppbrted both by Reafon and Authority, is 

that which is drawn from the Nature of the 

2 Services 5 






Of flie JBnne (f ^^aDelftfnD. 3 

Services; Acconling to dm Expofiuon of ^ ^Pj'* 
the Term, it isdcrivedfroni thcSaxon Word ' 
Goj/bl or, as it is otfaerwife written, Gav^k 
which figni&es Reni or a Qiftomary Per- 
ibrmance of Husbandry Woiics ; and there- 
fore they called the Land which yields this 
ipnd of Sendee, Gavelkind^ that is Lmd tf 
tbe Kind tb(^ yields Rent. This Derivation 
firft attempted by Mr. Lombard in his Per- 
^uabukawttj fy. and fidloved by PtdUpot in 
his VtUareCoMiiamMip. 2. Mr. Smuk^ warm-* 
ly efpoufes and maintains with great Learn- 
ii^ ; proving by a Number of andent Re- 
cords that Gafol or Gavelw^s a Word of fit- 
quent Ufe among the SaxouSj and fignifitd 
not only Tribute Tax or Cuftom, but alio 
Rent in general ; and that under this Term 
were comprehended all Socage Services what^ 
feever which fie in Render or Feafance ; the 
Word being compounded with and applied 
to the Partioilars wherein the Payment, or 
Performance of the Service confifted; zsCa- 
veUCom fignifying Corn-Rcnt, Gavel-ertb 
Tillage Service, and a Multitude of others: 
And the Tenant from whom thcfc Services 
were due was called Gaveltnan. And Gufvel- 
Jdnd is a Compound of this Word Gavel and 
Cecyndey which is Nature, Kind, Quality, 
or Conditi(Mi % and therefore the prc^)er Sig- 
nification of the Term is Land of dvsit kind 
or Nature that yields Rent, Cenfual or Rent- 
Service Land in Contradiilin&ion to Knight- 
Service Land, which being holden per libe- 
rumfervitiumarmorum yieldednoCens, Rent, 
or Service in Money, Provifion, or Works, 
Sonm. c. 2. So th^ thofe Lands are in Kent 

B % called 



Book 1/ called Gavelkind, which in odier Countries are 



^ diftinguilhed by the Name of Socage. Mr. 

Somn. 35,49. g^^^^ Derivation of the Word is fiirther 

fupported by the Opinions of Mr. Jufi. Far- 
tefcue in his Remarl^ on his Anceftor's Trca^ 
tife of Mmarcby^ p. 72. and of Mr. Jufl. 
tVri^bt in his IrUroauBion to ^eftureSj p. 209. 
Cavelkind a jf this be the true Etymolc^, it is cvicient 
V*E I ^^ Gavelkind taken in the ftrifteft Senfe of 
i45« "**'^^® Word denotes the Tenure of the Land 
only (a\ and that the Partibility and other 
Cuftomary Qualities are rather esctrinfidc and 
accidental to Gavelkind than necefiarily com- 
prehended under that Term. The antient 
P. 177, 180, Charters in Mr. Somner*s Appendix whereby 
182,183, Lands are .granted Tenendum in Gavekkende, 
*^4* or ad Gavelikendam^ reddendo^ &c. (an Ex- 

prefllon frequent before the i8th Ed. i. but 
not to be met with in any Grant fince the 
Statute ^ia Emptores terrarutn) are ftrong 
and unanfwerable Inftances in Support of this 
Opinion ; the Tenendum being the proper and 

ufual 
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{a) It ocean in this Senfe Litt.ie6l. 265. Fitz. Barre^ 
119. Prefaipdoo, 52. Rot. daiif. 16 H. 3.01. 14. 
& 17 H. 3. m. 17. & 37 H. 3. m. 19. in dorfo. tc 
3 Ed. I. m. 2. 39 H. 3. Itin. Kane. rot. i. in dorib. 
43 H. 3. Itin. Kane. 2X)t. 13. 55 H. 3. Itin. Kane, 
rot. 20. ibid. rot. 28. ibid. rot. 5. in dorib. rot. 7. rot. 
13. rot. 14. rot. 15. in dorfo. rot. 38. in dorib. rot. 47. 
in dorfo. rot.* 61. in dorib. rot. 62. rot. 76. 7£d. 1. 
Itin, Kane. rot. 3. in dorfo. 21 Ed. i. Itin. Kane, 
rot. I. m dorib. rot. 23. rot. 70. rot. 53. 6 Ed. 2. 
Itin. Kane. rot. 3. rot.7.in dorfo. rot. 17. Mich.13 Ric. 
a. C. B. rot. 645. Mich. 9£c|. 2.C. 6. rot. 240. Trin. 
17 Ed. 3. B. R. rot. 32. Trin. 12. Ed. i. C. B. rot. 
. 68. 



dipificatfonjS of ^atKHtftOi^' y 

ti&al Place in all Deeds for creating a new 
or fpecifying the old Tenure^ and originally 
inierted for no other PUrpofe. 

Our Writers of the Law indeed have not Otlier Signi. 
always attended to the ftrid: and onginal ^!j^^^°^*?^ 
Senfe of the Word, but in theconuxx)n L^- 
guape of their Books and Records from the 
earUcft Times have ^ken of Gavelkind as 
a Cuftom ; and comprehend under that De- 
nomination the* feveral Cuitoms annexed to 
Lands of this Tenure in the County of 
Kent. (Jk) 

And 



(f^ Not only the dftom ofFutition, of which the 
Tnfjancfti are io nmnerooa that they need not be cited» 
but the j^riW Caftoms alio are conflantty pleaded at 
Cup9ms of GaTelkind : As i. Timmey fy tbi Cmrtifi 
in 55 H. 3. Itin. Kane. rot. ci. 7 Ed. i. Itui.Kanc 
,iot. 3. indorib. 21 £d. i. Itm. Kane. roc. 41. 6 jBd* 
2. Itin. Kane. rot. 17. hS. in Com. Kane. 16 Ed. i. 
Wm. le Pede*8 Cafe. AS. in Com. Kane. 17 Ed. 2. U 
19 Ed. 2. Robert Pykoc*s Cafe. Afl*. in Com. Kanc« 
15 Ed. 2. Alex, de Greenhithe^s Cafe. Afl*. in Com. 
Kane. 19 Ed. 2. Wm. de Adehallegate*s Cafe. Mich. 
13 Ric. 2. C. B. rot. 645. Fitzh. Aid, 129. & 144. 
Co. Lit 30. a. zify^ Dower, Pafc. 4 Ed. i. C. B. . 
j'ot. 21. Trin. 5 Ed. 2. B. R. rot. 4. Aff. in Com. 
Kane. 17 Ed. 2. Joan Helles*s Cafe. IJUyn. Ed. 2. 284* 
Trin. 17 Ed. 3. B. R. rot. 32. 21 Ed. 4. 54.8. Cro. 
Eliz. 125. Davies k Selby. Cb. Litt. 33. b. ^dfy^ 
JhiuatioH hy am Irfani of i^, 55 H. 3. Itin. Kane, 
rot. 90. in dorfo. Mich. 11 Ed. 3. B. R. rot. 
133. Afl*. in Com. Kane. 47 Ed. 3. Simon Parlebien*a 
Gafe. 9 Ed. 3. 38. Aff. in Com. Kane. 13 Ric. 2. 
Peter Hamon*s Cafe. 11 H. 4. 33. and Warijhipof 
Iffanu, 21 Ed. i. Itin. Kane. rot. 35. in ^oxiti. 
Mayn. Ed. 2. 610. Aff. in Com. Kane. 7 Ed. 3. rot. 
8. 4/^9 The Tathir to the Boggh, bfe. Rot. elauf. 
^ Rick 2. m. 2. Fitzh. Prefcriptioo, 40. Stath.Abr. tit. 

Coflom 



6 fDttu Mtimn sa^mnMam 

Bcjokl- An4 the Term has by the modem 

^^^''"VNJ Ufe acquired ftill a difTerent jSjignifka^ioiH 
more confined *as to the Properties contained 
under it, but more extenfive in Point of Place, 
being generally at this Day made ufe of ta 
denote the Partibility of the Land only cx^^ 
chifive of all other Qiliomary Qualities ; no^r 
is Gavelkind in ordinary S^>eech reftralned 
to IGntt/h Lands, but equally and indifferent- 
ly applied to all partible Lands ivhereibever 
they lie (^). 

The 



Cuflom pi. 2, Dyer 3 lo. b. ^thfy, Tie Trial in a Wrii 
ofRigki. 39 H. 3. itu. Kane. ri)t. 3, 4, 189 2$. in 
ioxb. and 55 H. 3. loc. 289 29, 5I9 57. in dodo, aoil 
67. in doifp. 21 £d. i. Itin. Kane. sot. 40. in dodo. 
6. luclofing rf Common, Mayn. £d. 2. 508. Whether 
indeed the Coilom of fe^ifing was ever reputed Part 
4)f the CufioflA of Gavelkind I cannot {xf^ not having 
lieenable to trace any Footft^ of fuch aGofiom in an- 
cient Times. 

(c) By the (pinion of three Judges againft Wy^i-^ 
ham in tiie Cafe 6[ Wi/mau and CoUom^ the ^qal 
Cufioms o/Kmt art no Fart eftbi Cuftom tfGa^ueHind, 
fir thai ib§ Cufiom ofGofvelkindy is in other Cauntriet ^md 
Towns, as Ireland, Wales; and many Tomms in Sufiex, 
fcarce two of which Places agree in any other Cufiom hat 
•that o/the DeJ^ent, i Sid. 138. i Lev. 80. fiat the Au- 
thorities jfSiO: above cited fiiffidently ihew that the ipedal 
.Cuftoms iiave al ways been rqwted Part of the Cuftom of 
i^avelkind. And with regard to the latter Part of 
this Pofidon that Gavdkind is in other Countries, it 
is remarkable that although the Name of Gavelldnd 
has been coniiantly applied to Kem^ Lands from the . 
Time of King John to the prefent, ho fiook or Recoxd 
hdosK the Time of the difgavelling Statute 3 1 H. 8. 
(on which the Queftion in this Cafe of Wifeman and 
Cotton depended) has given that Denomination to parti- 
Jt>le Lands in any oUiei: Countryy tho' many Caies oc- 
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The Werd itiay poflSbly occur in the fol- Chip. i. 
lowing Parts of this Treadfe in each of thefc ^*yS/^\J 

(everal 

cur contbrniag fach Lands ; but their onifbrm Lan* 
gpage with regard to thde is otdy, fiat tbef an 
fartihU amd have been parte J. Vide Stat, Wallia I % 
£d. I. Stat. 27 H. 8. 26. cdneerning Wakt^ fed. 3^. 
Scat. 32 H. 8. 29. Itin. Rotel. 14 Ed. i. rot. 2. m 
doHb. Aex.Hfll. 20 £d. 3. R. R.rot. 160. Fits. Pre- 
icriptiony'53. 2 £d.3. 12. 3 £d.3. 38. J Ed. 3. 
64. 8 Ed. 3. 42. b. 9 Ed. 3. 14. b. ibid. 27. ibid. 40. 
b. 23 Afl*. pi. 12. 38 Ed. 3. 22. b. Which oniver- 
ial Coniomiity of the Books and Records in applying 
the Term to Kintijb Lands y bat never to make aie of it V. Somn. lO/ 
as to any others, coald hardly have arifen from Chance, 53. 
were the Name equally proper to both. Some of the 
Cafes go fbll farther and naiake a plain Diftindion be- 
tween fach partible Lands in other Coontries and Ga- 
velkind : As BraSon^ lib. 3. 374. a. Jicut in Oa'vel- 
kfnde *vel alibi uhi terra eft partihilis ratione terra. 
And the iame Expreffion in Fleta^ lib. 6. c. 1 7. And 
in Ralph de Colby's Cafe, 2 Ed. 3. 12. concerning 
Lands of the' Fee of the Marfljall in Norfolk alledged to 
he partible, k is iaid diat in Gavelkind it is not nfoeffii* 
ry to ihew an adual Partition of the Lands, becaufe in 
Gavelkind the Tenements are partible by U(age of the 
Country, but the Fee of the Marfiall is only in cer- 
tain Towns, where the greater Pkrt of the Country is at 
iht Common Law, and therefore neceilary to ihew that 
the Lands had been adually parted. So in 5 Ed. 3. 
64. a. it is laid concerning Lands of the Fee of Gelfy, 
pleaded to be partible among the Males, that it is not 
of theie Tenements as of Teneqaents in Gavelkind^ for 
in Gavelkind of common Right the Tenements are 
partible. And in 8 Ed. 3. 42 b. concerning Lands of 
the like Nature in Saxham in Suffolk^ it is held neceilary 
tb ihew between whom they had been parted, for that 
you cannot draw the Tenements out of the common 
Courfe of Law, if you cannot ihew between whom it 
was fo ufed^ unlefs you can alledge the U&ge of the 
whole Country as in Gavelkind, Thefe Obfervations 
impeach not the Authority of the Cafe of Wifeman and 

CottWf 



8 Of tbt narfottjer ® f gttf fictiottsf^ &c. 

Book L fevcml Senfes, acxrording as the Tenure^ the 
Cuftoms of Kenty or the Partibility ot Land$ 
in other Countries are the Subjeft of the 
Diicourle, but (till with due Care to avoidall 
Confufion or Miftakes of the Meaning. 



dotioM in the Point adjudged, for the whole Court a^ 
greed, that if the fpeaal CnAoms of JCna are P^ of 

V. inf. lib. I. Gavelkmd, yet they are not afibaed by the difgavel* 

c 5. ling Statutes. 
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C H A P. IL 

^ the i>iisin^ 9ntf qu(tp, anv mU 
berfalftjp of partible DeCcent^^ 

M OS T of the Cuftotm of this ICing« dttdtfad 
dom variant from the Common Law tncientljr nai' 
arc founded on fomc particular Points of Con-> J*^- 
vcnicnce pcculftu^ to the few Places wherein |gKi^ 
they obtain i but that which is the &il:ge£k v. Sel^jaaai 
of the preient Treatiie lays claim to a more Aagkir. c. 7. 
noble Original, being denved frcxn the Uni^ I^^ke •v^ 
verlal Law of the whole World ; for arid- f^Jfg 
endy all the Children being equally near in gg^ g^ ^' 
Blood, and endded to the ia^e Aflfe^on and 
Support from their Parents, partook alike 
of the Pofleffions defcendlng from them, till 
the more refined Policy of later Ages found it 
ufeflil, or, as fome may think, neceflary to 
raile Diftindbions where Nature made none. 

Before I enter into a particular Confident' 
don of the'KmtiJh Cuftom, it mav be proper 
for the better afcertaining the Origin of da- 
velkind to take a (hort View of the partible 
Delcents in other Nations, and from thence 
to deduce the Diicourfe to our own Country, 
and our own Times. 

The Defcent or Succeffion among God's Z^f^j^t 
own People the Jews was to all the Sons, on- q^ ^jJ^ 
ly theeldell had in Favour of his Primogeni- 208,209,2 iq« 
ture, as being the Beginning of his Father^s Sdd. de Sue* 
Strength, (Deut. xxu 15.) a double Portion to ^ H^'- «• 
any of the reft. And if fuch Firft-born Son «» ^' '^ ^»' ^* 
died in his Father's Life-time, tbi$ <^oubIe j^*^^ xu. i|. 

C Por-* aad XV. 1 ju 



to flDf tlie ^tttfquitp atiti 

Bdokl. Portion was divided among his Reprefcnta* 

>^^^VN^ tivcs. 

But the double Share of the Eldeft was con- 
. fincd^to.the Paternal Poffeffions 5 for the In- 
heritance of the Mother was divided among 
the Sons, as was the Grandiathcr*s Eftate a- 
mong the Grandfons, in equal Proportions 
without any foch Preference. 

^Thc Females did not fuccecd (except as 
Rcprefentativcs of a Male) in the Inheritance 
of the Father, aslong as there were Sons,or any 
l)efcendants from &)ns in Being: But if the 
Father left only Daughters, and no Sons, they 

^ fucceedcd equally to tlicir Father, as in Co- 

parcenary, without any Preference erf the El- 
deft to a double Portion. Numb. c. xxvH. 
But they took upon Condition not to m^uty 
except to oneof their own Tribe. ^«w^.c*xxvi. 
In like Manher among Collaterals the 
I)efcent was to all the Brothers without any 
double Portion to the eldeft, for this only 
took Place in that Perfon who was tte firft 
Born of him from whom the Inheritance 
immediatdy defcended, or his Reprefentativcs. 

Dreth. ^ I" Greece all the legitimate Sons were e- 

qually Heirs to the Father ; but if a Man 
had no Sons,'then the Inheritance was to the 
Huftxmds of his Daughters ; and if he had 
no Children, then to his Brothers and their 
Children : And if none of them, ri^n to his 
next Kindred, the Males being, preferred to 
the Females, and thofc on the Father's Side 
down to fecond Coufins to thofe on the Part 
of the Mother. Petit' j £ege^ Jtikity c. i. ///. 
6. Be Tefiamen$is fc? Hareditario Jure. Hale** 
//^. of tbeCommon hem 211. Potter'j An^ 
tiq. I Vol 1 74. By 



By the Law of the Twelve Tables the Ch^ II. 
Defcent in the Ri^c Line was without DU ^"^"^^^^^^^^ 
llindion of Primogeniture to all the Chil- juJ**jnft 
dren, whether Male or Female, natural Qtub.^.tiii. 
adopted, who remained under the Power of 
the Father unemancipated at the Time of 
of his Death : And in Cafe a Son was dead 
or emancipated, his Sons and Daughters came 
into the place of their Father by Right of 
Reprelentation: Andallthefe were termedy^i 
Haredes \ but the Grandchildren by Daugh- 1^ jq^^ 
ters iiicceeded not in the Place of their dead i is. c. tl 
Mothers, till admitted by the more favour- 
able Conftitutions of kter Emperors. 

Nor were emancimted Children efteem- 
cd as Fart of the Family with r^gpud to Juft. Inft. lib. 
the Inheritance, till m later Times theEquitys* <>t- >• par* 
of the Pr^ior mitigated the Rigour ox thc9» ^ ^4^ 
Iliiw, by admitting them to the &me Share cf 
their Father's Goods, as they would have been 
entided to had they remained yia //i^r^ifr. 

In the Collateral Line, die Law of the J"*- '"*• «»>• 
Twelve Tables divided die Inheritance a-J-ff**- 
mongft the next of Kin * deriving their 4r»«"- 
Deibent thrcMigh Males, entirely excluding 
^m the Succedion f thofe, who could not t C«««tf. 
make out their Kindred without the Inter- 
pddrion of a Female Parent But this Hard^ 
(hip on the Delcendants of Females was af* 
terwards in fbme Meafure moderated bv the 
Prefer, who admitted them to partake of 
the Inheritance in Default of Defcendants by 
Males ; and at laft JufiiniaH by his ii^tb 
J^avel CmJiiMi&n took away all Diftin£tioa 
between the ^^nasi and Ccgnaii^ admitting 



Book I. both Sixes to take indiicriminately according 
'^^^'"V*>Jto Proximity of Blood; but extending- the 

Right of Reprefentation no further than to 
Brothers ancf Sifters Children. 
Modem Hfglj^. laheritanccs in Italy remain partible a- 
mong the Males to this Day : Nor is thij 
conBned to Lands only, but even to the lef- 
fer Dignities all the Sons fucce^ ; as if a 
Count has twenty Sons, every one of them 
is called Count, and the youngeft has an c* 
qual Part of his Father's Lands and Goods 
with the eldcft t It is otherwife indeed as to 
the Eftatcs and Titles of Sovereign Pryices. 
Ctrm^ny- Among the old Germans the Children in- 

herited equally, as appears by Tacitus di Mori- 
hisGermoff : Haredes Succtjforefq^ fui cuiq\ id-' 
^eriy 6? nullum Tejtamentum. Si Uteri mnfunU 
froximusGradusinPoffeffioneFratres^Patrui^A-- 
vunculi. And this Partible Courfe of Defcent 
ftill obtains there by the Name of Land/cbeulan^ 
or^ as it is commonly written, Landskifian. 
Which Word our Saxon Anceftors intro- 
\ duced into this Kingdom ; and from thence 

is derived the Kenttjh ^erm to Jhifi Land. 
Lamt. Ghfs. to the Saxon Laws^ verbo Tterta ex 
fcripto. Lamb. Peramb. 529. 
feudal Uw. It is to the Feudal Law that the Elder 
Brothers are obliged for the Eftablifhment 
of their exdufive Right to the Deicent, in the 
Countries where it now prevails ; yet or^i- 
nally even by thb Law in all Feuds whatlb* 
eoMfiet. Fiu- €ver, proper or military as well as othei^ the 
4^orum Hb. i . Courfe Or Succeffion was to all the Sons, ex- 
tit. I & 8. lib. clufive of the Daughters, and to them equal- 
c* V^ 'J^'f^ ly • until% the Conftitution of the Emperor 
fubverboFeu- t^^^dertck honorary Feuds became mdivmble, 
ibm. and 
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and as fuch, they, and in Imitation of them Ciuip- !!• 
milicarv Feuds in moft Countries began to V^S^'"^^ 
defcend to the cldeft Son only.** IVrigbi^s 
Treatife on Tenures^ f. 31. and fee the mie 
Book/*/. 175. 

The Lands in Normandy are of two Kinds, Fmct. 
fomc partible in Point of Defcent, and o- 
thers not partible ; the Lands that are parti- 
ble are Vahafories^ Burgages^ and fuch like, 
which are much of the Nature of our Socage 
Lands : Thefe defcend to all the Sons, or in 
their Default to all the Daughters ; Lands not 
partible are Fiefs de Haubert and Dignities \ 
ihefe deicend to the eldeft Son, and not to all 
the Sons ; but if there be no Sons, then to 
all the Daughters and become partible. 
Grand Coutumier de Normandy^ c. zG.fol. 41^ 
b» Halt^s Hiji. of the Common Law 215. 

And as in Normandy^ to I believe gene-TsyLonOt^ 
rally throughout the other Provinces of^^lk. 9S- 
Prance^ tho' their Fiefs de Haubert ^ oc Lands 
holden per Servitium Lories may be defcend* 
ible to the Eldeft, yet their Fiefs de Roturier^ 
the Huibandman's or Plowman's Pees are 
divifible among all the Sons. And fo it u- 
in the very Nletropolis of that Kingdom. 
Vide Choppin. do Mffribus parifior. p. 3 1 (f . 
Sornn* 147. 

And now after this fhort Account of 
Partible Succeffions in other Countries, I 
ihall take a Survey of th^ Britijh Dominions, 
and fliew how univerially this Manner of De« 
icent formerly obtained in the feveral Partf 
thereoi^ and die Reafon of its Difcontinu-^ 
ancf in moft of them. 

Ilbatt 
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I fhall firft begin with the Countries that 
ave always been Strangers to the Common 
Ijslw of England. 

By the Cuftom of the Ifland of Jerfef 
Eilates both real and perfonal are equally di* 
vided among the Sons and Daughters. Falk^s 
Account ef Jerfiy^ pag. 85. 

Whether the Preamble of the Stat, i Jae. 
t.r.i. reciting that England znd Scotland were 
antiendy but one Kingdom, be true or not ^ 
it is certain there was formerly a wonderful 
Conformity between their Laws, as appears 
by the old Book called Regiam Majeftatem^ 
which, as it in Subftance agrees with our 
GlanviUe^ and moft conimonly Word for 
Word, {o rt informs us, that much of the 
Socage Lands in Scotland were partible a- 
mong the Males ; and for that Purpofe makes 
ufe OT the very Words of Clanvilk cited infra 
p. 27. Si fuerit liber Sockmartnusy tunc qui^ 
dem dividetur H^editas inter onmes filios., fi 
fuerit Socagium 6f id antiquitus divijunty 6?r. 

Though Ireland was by the Ordinance of 
King John reduced under the Laws of the 
Conquering Country, yet did they retain 
many of their ancient Cuftoms, ajid amongft 
the reft, this of Partition : But the Cuftom 
as it was there ufed being of a very particu* 
lar Nuture, and different in fome relpedb 
from what we meet with in almoft any other 
Country, I fliall here infert the Account gi* 
ven of it by Sir John Davis in his Report of 
this Irifib Cuftom, foL 49. 

The Lands in that Kingdom pofleffed by 
the mere Irijb were divided into fcveral Ter** 
ritories or Cduntries, and the Inhabitants of 

every 
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eveiy Irifi) Country were divided into ieveral C^p. n. 
^epts or lineages, in every one of which ~ 
there was a Chief called Canfimy^ or Caput 
Cognatimis [the He^ of the Qan] and all 
the * inferior Tenancies in thele Irijb Ter^* 
ritories were pstrtible amot^ the Males in 
Gavelkind ; but the Eftate which thefe infe* 
nor Tenants had in Gavelkind was not an 
Eftate of Inheritance, but a temporary or 
tmnfitory Pofleflion; for thde Lands of 
the Nature of Gavelkind were not panible 
among the next Heirs Males of him that died» 
but among all the Males of this Sept or 
Qan, in this Manner: The Cai^/fonpr or Chief 
of the Se^ (who was generally the oideft 
Man in tbe Sept) made all thde Partitions 
aooording to his Difcretion. T\mCanfinnf 
•iter the Death of every Terre-tenant, who 
had a competent Portion of Land, aiTemUed 
all die Se^ or Qan, and having put all ttieir 
Pofleflions in Hotchpot made a new Parti- 
tion of the Whole ; in which Partition he 
did not aflign to the Sons of him, that was 
dead, the Stiare that their Father had, but he 
allotted to every one of the Sept according to 
his Agp a better or larger Purparty. 

Thefc 



* Jot evtxySemnory or Cbiifiy in thefe Countri&y to* 
gedier witii the Portioii of Lands which pafled with It;, 
were of the Nature and Tenure of Taiy/^/j, the Cuftom 
<if which was that Caflilesy Manors, lands, tifr. of 
that Nature ufed to dqfcend Senivri i^ dignijjimo wr9 
Jiu^mmU & Cognomims of the Peribn dying feifed : And 
that the Dai^hters of fach PeHbn fo dying ieifed were 
not inheritable. Which Cuftom was 5 Jac, 1 . held 
umeafimabk and void. ThCafe of tht Tanifiry^ Daws 
«o. 
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^^ Jj^ ^ Thcfe Shares or Purportics being fb alloN 
ted and afligned^ were pofiefled and enjoyed 
accordingly till a new Partition was made, 
whidi at the Difcretipn or Will o£the Can^ 
Jmttf miglit be on the Death of any inferior 
Tenant And ib by reafon of thefe frequent 
Partitions, and Tranflations of the Tenants 
from one Share to another, all the Poifefllons 
were incertain ; and this Inccrtainty was the 
Cauie that no Civil Habitations were erefted, 
nor any Inclofure or Improvement made of 
Lands in the Irifh Countries where this Cu- 
ftom of Gavelkind was in ufe. 

Nor did this Qiftom differ from the JCw- 
fifl> Gavelkind only in the Manner of Parti- 
tion, but likewife in three other Points. 
1. By this Irijb Cuflom of Gavelkind Ba- 
ftards had their Purparties as well as legiti-* 
tnate Children: 2. ♦ Daughters were not in-^ 
heritable, tho' their Father died without If« 

fue 



* This Exclufion of the Heivs Femalci was likewiic 
lield anreafonable and void in the Cuflom of the Tanifiij^ 
a5 being againd the Nature of Fee-fimple. Dav, 34. 
But m^Engiandz Coibra of a C^yMd Manor^ that if* 
Man /hould die leaving no Son, and two or more 
Daughters, the elded Daughter ihould have the Copy- 
hold Land for her Life only, and after her Death it 
fiiould defccnd to the next Heir Male, who could de» 
rive his Dclcent thro* Males, and in De&ult of fuch 
it fliould efcheat to the Lord, has been held good. Nenv* 
Un and Shafio^ i Lev. 172. I Sid. 267. Simp/on nxA 
Siuiniey^ t Vent. 88. i Lev. 293. 2 Keb. 672. for 
the Eilate being created by the CuAom, the Cufbin 
nay modify it : But it is faid, 1 Sid, 267. to have been 
admitted by all, that this Cuibm claimed to have been 
annexed to Lands in Fee at Common Law woald have 
been void and unreafbnable^ it beine agamft the Nt* 
tiue of the Fee to eicheat as lon^ as wtt are Heirsb 
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fc Male. 3. Wives were utterly excluded Ctop. IL 
from Dower. V^TV^O 

And on Account of all thefe four DifFc'- 
lences all the Judges of Ireland^ Hill. 3 Joe. t, 
refiJved and declared that this Iriflb Cuftom 
of Gavelkind was void in Law v not only 
hr the Inconvenience and Unreaibnableneu 
of it, but likewife becaufe it was a mere per- 
fbnal Guftom, and could not alter the De- 
icent of the Inheritance : And thereforp all 
the Lands in thefe Iri/b Territories were ad- 
judged to be deicendible according to the 
Courie of the Conunon Law, and that the 
Wives fhould be endowed, and the Daugh* 
ters become inheritable of thefe. Lands, not*- 
withftanding the Irijb Ufage. 

Thus was the IriJb Qiftom of Gavelkind 
(as it was improperly called) utterly abolilhed : 
But by a late Statute in that Kingdom, in s -A*^ 
order to weaken the Intereft of Papifts there, 
the Lands of Perfons of the Rjomift> Periija- 
lion are made defcendible in Gavelkind, un- 
leis the ddeft Son conform to the Protellant 
Religion, &r. within a particular Time li-^ 
irnt^ by the Aft. 

It now remains to treat of the Antiquity 
of the partible Defcent withm the Realm of 
England^ and to fhew the feveral Alterations 
that in Proceis of Time it has received. 

I fhall not depend on the Story of Brutes Brims: 
dividing this Ifland among his three Sons, Geoffry of 
by allotting England to tacrine j iVaUs to Monmoutli. 
Camber, and Scotland to Manaff, as an Evi- ^'^';[*^^'L . 

D dence„n,phju,8^f.,^^^ 

Milit. Hift. £ng. 

Plow. 129. b. It is ikid hy Bro$ki Ch. J. that the Law of the 

Britons divided the Inheritance, and Divifions of the Kingdotti 

twi<le made between Brotlwrs are there in«auaned. V. Scld. Jaaia 

An^or. c. 7. j^^^.Hift. Com. Law z\\. 
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Wiokh denire of the Coftom of Particion aniongtte 

\^y\J- ancient Britons^ nor indeed on any other 

Accoimt of their Lai^ before their Expul- 

fiQD ifmtVaks^ w^ hatsig little Authentick 

coDcerning diem; but the general Ofafir-^ 

vanc^ of this Manner ok Defecnt amor^ the 

Weljh. ^^^ fo reli^ufly tenacioiis of the Laws 

and U&ges of their Forefathers^ wiH liifB*- 

ciently provt: it' tso have been the ancient 

Brit^ Iaw ; and that not only as to ordi^ 

nary Inheritances^ (which is the Opinion c£ 

Sir M$ub. Hah in his Hifiory of the Ciimm$9f 

Poweirs Lav> 2tS.) but as to Titlc& and Digmtie9 

Welch Hift. too, itnd the Jurifdifti<»is annexed to them t 

Edit. 1^697. f^ ij. ^pp^ ^ ^^ Pedigree of Rsdmek the 

Th ^h" Great, Prince of all tVaUsy fctoot in ^ayloff 
? u!;o Vrt ^ GofveSind M. 25; and faid to have been 
Sjtfol'^wn by m\tKi^ Bard, and by feve«a 
218. ^- Other Inftances in the fFe^ Hiftoty^ that the 
Poweirs Principality of that Country was divided a-^ 
Welch Hift. isnoogft all the Sons of the Prince, and a£< 
^^' terwards became &faje& to other Subdivi-- 

iionfron the Death of a Fxroener havmg mote^ 
Sons than one. 

The fFe^ Cuftom of Partition^ was dilv 
Satnt botrt the: Kenti/b^ and agreeaUe to the 
Irijk in three of the Particulars hoklen, ad 
is &id ahove^ by the Judges oi Irelaud t^ 
have been unrealanabte. i. Baftards inhe- 
rited 6C|aaI}y vrith the L^tinKi^ Sons ; and 
that even in the Principality itfelf, as ap- 
pears by an Iniknce in the abovementioned 
Pedigree. Toy/. 26.. 2. Daughters never in* 
herited. 3. Women were not entided to 
Dower. And this Correlpondence of the 
two Cuftoms Gonfirms the Opinion of Lord 
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C^, i/i^.i75«^. That Gavdkind ailing Chap.IL 
the Ir^ was one Mark of die apcieDt JW- ^^^^STK^ 
itms. 

However the Jf^ilA Qiftom was not on 
thcie Acoounts entirdy abdifhed, but onlj 
redified by * StaMum JVaUia^ in Chofe« tsEd. w 
Points which wanted Amendment^ and con*^ 
firmed as to the teaibnable Part. 

' Quia aliter ufitatum eft in WaUUL quam 
in Af^li& quoad Succeffionem Haereditatist 
60 ^iod EUereditas partibilis eft inter Hs« 
itdes maiculos, & a tempore ogusnonex* 
dterit memoriat partibilis actitit, Dominus 
Re3i: non vult quod Confuetudo ilia abro« 
getur, fed quod Iforeditates remaneant 
pardbiles inter Confimiles Ebuedes, ficut 
efle conlueyerunt, & fiat Partitio illius fi<> 
cut fieri confaevit» Hoc excroto quod 
Bajtardi non babtant de Cittero Hereditaks^ 
& etiam quod mn bMbunt furpartis ciM le-* 
gitimis nee fine legitimis. 
^ £t fi forte Haereditas aiiqua extunc pro 
defe^ hacredis malculi defcendat ad \!^* 
timas mulieres hscredes ultimi anteceflbrii 
fui inde feifiti, Vdumus de gratis noftri 
ipedali qu$d iodem mado muUens legiiima 
babeant purpftries fuas itsAt fibi id Gurii 
fioftra afligKatas, Ucei hoc fit contra Confue- 
tudinm fFiaSenficam ante ufitatam. 

D 2 And 



* FtiDWd m^M M Magna Cbutt. Rot. P^L 
f2£d. 1. alaft. 19c. Vaogh. 400,414* Pl«^. 
116. b. Qdvia's oHe, jRtf.it.b. Hale's Hilt 
CoBuLawaiS, AUtakeN«dceoriUiasa&AA<^ 

Pariiaxnexu* 
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B«)k I. And a little hi^er, ^/^ tmlieres baHeHtti 
^^^CVy<Jnon ex titer ani Dotata^ Rex cencedit quad da- 
tentur. 

Under thefe Alterations the Cuftom of 
Partition ftill prevailed in the Dominion of 
Waks ; and was confirmed, on a forther De- 
claration of the Union of that * Principality 
with the Realm of Englandyhy 27 i/. 8. 26, 
35. But was loon after entirely taken away 
by 34 6? 35 H. 8. 26, 91. whereby all Ma- 
nors, Lands, Tenements, Meffuages, and 
other Hereditaments, and all Rights and 
Tides to the feme in any of the Shires of 
Wales are to be taken, enjoyed, ufed, and 
holden as Englijh Tenure to all Intents' ac- 
cording to the Common Laws of this Realm 
of England^ and not to be partible amongfl; 
Heirs Male after the Cuftom of Gavelkind^ 
as heretofore in divers Parts of Wales was 
ufed and accuftbmed. And the 128th 
Seftion of this Ad is to the feme Purpofe. 
Sdxons. ♦ The Laws of the Saxons and Danes^ 

Com LAvi ^^'^^ ^Y ^rofrrpton and Lumbar d fpeak 
^' not much concerning the Manner of De- 

(cents among them \ yet it ieems that com- 
monly their ordinary Lands at leaft de- 
. fcenied to all the Children » for amongft 

^e 
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* Haereditatem temporibas illis non (quemadmo- 
dum apud nos) folus ^tate maximns adibat» verum ad 
filios omnes asqaaliter fundus lege veniebat, quod iUi 
Landefciftan dixerunt, & Cantii hie noftra memoria 
eodem vocabulo to fiifi Land, id eft hercifcere & fbib- 
dum parting appellant LamFs Glofl to the Saxw 
Lc^AJi, ^frbo terra ex fcripto^ Vidc Sonui. 77. SpdflU 
^ Feuds iZf 40, 43, 
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the Laws of Canute is this Law, N^. 68. ^^* n. 
She fits incuridjhe morte repentind fuerit in- ^I^I^Ab^ 
tefiato warfuusj Dominus tamen nuUam * re- £cd3rit.io8. 
rum fuarum partem (prater earn qu^e jure debe- Hdt in 6 \ 
tur Hareoti nomine) fibi ajfumito: verum eas^oL m. 
judiciofuo uxorij Liberis &f Cegnatione prox- * ^^^^^^^j^ 
imisjujie^ profuo cuiqijure^ diftribuito. &^ScSmqI^ 

The &me Inference may be made from the 
75th Law of the fame King, whereby ^^J^^'^^^ 
was enafted, that if a Man died fighting in Lamb.'sax 
the Army, in the Prcfence of his Lord, his Laws 125.' 
Heriot fliould be foigiven, and his Heirs SeU. OrJg. of 
fliould fiicceed in his Goods and his paternal ^ ^- J*- 
Lands, and they Ihould he /bif ted or divided '^^'^^''^ 
according to Right 

And it is the Opinion of Lord Hclty m Salk. 251. 
the Cafe of BkcUcrougb and Vavis^ that by 1 P««« Wil. 
the Common Law both before and at the 5®* 
Conqueft, all the Children both Male and 
Female inherited as' well the real as perfonal 
Eftate of the Anceftor equally and in like 
Proportion. 

Which 



^ The Saxm Wcpd ^btt oomprehends both Lands 
and Goods. Somn. 84. For at that Time, as appears 
hy the 75th Law of Canutg here cited, the Heirs 
took both ; our prefent Diftin6Uon between the real 
and perfomd Eflate in Point of Defcent not being then 
known, nor indeed any where (as it feems) till after 
the IntroduAion of Feudal Tenures. Mr. SeUht col- 
k^ from the Laws of Hem, i. and the Affife rf Cla* 
Tifuton^thzt in this Kingdom the Heirs inherited Chat- 
tels as well as Lands, as late as the Times dfHen, 1, 
and 2< and that the Law was changed about the Time 
of King JoJh by fome A& of Parliament, tho* no 
fnch is now to be found. Tstlij rf Hmmr^ 2 Part, 
tiof. 5. k&. 21. 
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Book I. Which Authorities may helufficient » 
Ay^V>J guard us againft the Miftakc of Bradu C3u 

Juft. in Pkw. izg. k that among the Sax^ 
ons the Law was, that the Eidcft abne fhoukl 
inherit, ahd that this Manner of Delcent is 
continued from them to us. 
or tlieSute As the Laws oi Normantfy divided Socage 
•fDefceiits at Lands among the Sons, the Conqueft intro- 
the CoDfuca. duccd no confideraUc Altcratbn in the ge- 
neral Law of the Land with r^^ to Inhe^ 
ritances of this Nature ; but on the oamrarjr 
this Courfe of Ddcent Hands oonfintied bf x 
Law of the Conqueror. Siquis im^atus kn* 
erit^ Libert ejus Hareditdtem aqualiter divi" 
dant. Leg. 36. Latfib. Sax. Laoosy fol. 167. 
Seld. in Eadtnerum 184. Scmn. 83. Hal^s 
Hjfi. of the Common Lmv 220. 
Right of Prl- The Right of Primogeniture firft gained 
mogenitare Footing <in this Nation by the Intiodudion 
how firft in- of Military Tenures \ it being convenient for 
?*^W "^^^ ^^ Service of the Kingdom to prefervc the 
'^ ^ ' Fee entire, to the Intent that the Tenant by 
^^^ ^^' Knight Service, who by his Tenure was to 
221,222,223.*^^^^^ the King in his Wars, might do it 
6 Mod. 1 20. with more Dignity and Grandeur % and the 
Clement and Choice fell on the ddeft Son, as he was 
^^°**'"'- fooneft able to perform the Duties of the Fee. 

z inxt. 595» 
Wright's Tenures 175. 

It will be impoflibk to fetde the Period 
erf* this Change with R^rd to Knight- 
fervice Lands, till the Antiquaries are agreed^ 
whether our Military Tenures were in ufe 
with the Saxons^ or were firft introduced a* 
fxxtngft us by the Conqueror* 

But 
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rBat however this be, it fbems ceruin Cktf^il. 
Aat Socage Lands renudned partible long ^.•'"S/^X/ 
afoer tbc Cooqiieft v tho* indeed we have no 
exad Account of the precile Time of the 
gfsieral Alteration of Ddbents with Regard 
to thefe Lands throughout the Kingdom: ^ 

but from the Silence of Hiftorians it may 
be concluded that it was not effeded at once, 
nor by any written Law ; but feems to have 
aept in infexfiUy , and by Degrees, in Imica* 
tion <^thc Deftentsof Knight-iervice Lands ^ 
the Owneis of Socage Tenements chufln^ 
rather to deprive their younger Sons of their 
Cuftomary Share of the Inheritance, than 
that their elder fhould not be in a GDndi* 
tion to emulate the State and Grandeur of 
the military Tenants. 

And ibme Inconveniences fi^gefted to- 
have arifen from the equal Divilion of In« 
heritances among the^Sons are fuppofed to 
have aififted this Change. 

lA Ic weakened the Strength of the V. Chatter 

Kingdom ; for by the frequent p^celling Ed. i . pott 
•* and iiibdividing of Inheritances, in Pro- 1** 5- 

ceis of Time they became &> divided and 
•-* crumbled, diat there were few Perfons of 
'> aUe Eftates left to undergo pubHck Of* 
" fices and Qiaiges.'* 

** 2dfyy It did by Dqgrecs bring the In- 
" hatttants to a low Kind of Country-livings 
^ and Families were broken ; > and the 
" younger Sons, who, had they not had thefe 

litde Parcels of Land to apply themfelv^- 

te, would have betaken themlelves to 
** Trades or to Civil, Military, or Ecde- 
•• fi^iod Employments, needing thofe 

"Op. 
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BookL- " Opponunities wholly applied themfdve* 
'"^ **' to thofe fmall Divifions of Lands, where- 
by they negleded the Opportunity of 
greater Advantages of enridiing them- 
felves and the Kingdom/' Hal^s Hiji. of 
tbeCom. Latv 111, 

Sidctorough ^ ^^ *^ ^f^ f ^f ^ J- ^^tding to the 

iiw^Davis, Opmion of Lord HoU, the Females, in cafe 
Salk. Z5 1 * there were Male^ b^n to be occluded fix>m ' 
1 Pccrc wa. the real Eflate ; but the Males ftilkinherited 
50- equally the Socage Land, Indeed Lord Hak 

coOt&s from the 70th Law of that King, 
Primum Patris Feodum prim^enitus filius ha- 
heat J that tho' the whole Land did not defcend 
to the eldeft Son, yet it began to look a 
little that way. Hift.ofCom. Law 224. But 
Mr. Sonmer in his Comment on this Law of 
Hen. I. printed in PTilkins's Saxons Laws^ pag. 
226. interprets the Primum Feodum to be on- 
ly the Cc^iial Mejjuage according to Gkn- 
vikj lib. T.c. 3. jjnfi^a) or what is called in the 
Grand Cuftumier de Normandy^ ciS.Le Chief 
de Heritage^ for which the younger Sons 
were to have an equivalent out of the reft of 
the Inheritance. 
Htn. z. But the Alteration began to appear more 

plainly in the Time of Henry 2. for according 
to Glanville, who wrote in that Reign, in 
order to entide the Sons to take equalljf, it 
was neceflary not only diat the Land fhould' 
be holden in free Socage, but fordier quod 
fu antipiius divifum. The whole Paflage 
is this. . 

* Si plures reliqucrit filios, tunc diftingui- 
* tur utrum ille fuerit miles feu per Feodum 
I militarc.tenens,an liber, Sockmannus. Quia' 
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fi Miles focrit' vd per Milidam Tenens, ^ ^5?' it 
tunc fecundum Jus Regpi Anglise prime* 
genitus filius Patii fuccedic in totum, ita 

3uod nuUus fratrum fuonim partem indo 
ejure peterepoteft. Si Vero fuerit liber 
Sokemannus, tuncquidem dividetur Hsere* 
ditas inter omnes filios, quotquot jfunt, per 
partes asquales, (i fuerit Socagium & id 
aniiquitus divifiimi Salvo tamen capital! 
MeiTuagio priiiK)genito filio pro dignitate 
^fiiecise fuac^ ica tamen quod in luiis re* 
bus (atisfiiciat aliis ad valentiam. Si vero 
non fuerit antiquitus divifum^ tunc primo* 
genitus fecundum quorundam Confuetudi- 
nem totam Haereditatem obtinebit : Se-^ 
cundum autem quorundam Confuecudinem 
poltnatus filius haeres €&.Glaftv. lib. 7. c. 3* 
So that according to this Account i^t is dit* 
ficult to lay, what was then the Common 
Law widi regard to Defcents of Socage 
Lands, or whedier every Peribn entitliouz 
himfelf to them by InhenWe, was not ob- 
liged to let out the fpecial Cuftom of the 
Place. The lame Author indeed, in o^ 
tfaer Parts of his Book, Q)eaks of the Partibi** 
lity of thefe Lands more generally, and in 
fudi a Manner as m^y induce a Belief that ic 
remained the Common I^aw at that Time : 
Plurimum item bafedum Conjun£tiOy muUtnm 
fcilicet in feodo militari^ vel mafadorum vel 
famnarum in libiro Soa^io. Lib. 13. c lU 
And in another very remarkable J^aflage y- 
wherein he (hews that the Law lb gready 
rdpeded thisu equal Divifion among the Sons, 
as not to permit this Father, even in his Life** 
time, to prefer a favourite Child t6 any of 

E the 
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6ook. I. the jeft by advancing him beyond his pto* 

iV^^^^V/'NJ portionable Part :. * Sciendum autcm, quod 

^ fiqnis liberam habcns ibcagium plures rc- 

* liqucrit filios, pti ormes ad bareditatim 

* aqualiier pro aqualibus proporfimihis 

* funi adminendij tunc indiftinftc verum eft 

* quod pater corum nihil dc haereditate, vel 

* dc quseftu, fi nuflam habuerit hasreditatem, 

* alicui filionim, quod excedat rationabilem 

* partem fuam, quae ei contingit dc tota 

* haereditate paternS, donare poterit. Sed 

* tantum donare poterit de haereditate fua 

* pater cuilibct filiorum fuorum de libero fb- 

* cagio in vita fua, quantum jure fuecdTionis 

* poft mortem patris idem cbnfeaitus eflet 

* de eadem hasreditatc. Lik 7. c. r. 

Itich. I . Nothing can be affirmed with any tole- 

rable Certainty concerning tlie Manner of 
Deferents in the Reign of Richard i. there 
remaining litdc of the Judicial Records, or 
other Memorials of the Law in his Time. 
But it is plain that the Right of Primogeni- 
ture made every Day a greater Progrefs, in- 
Ibmuch that in the following Reign of King 

Ki^g yoJIfn. John^ it had fah-ly got the. upper Hand of 
the paf tible Defcent ; which, tho* not then 
fo entirely difcon tinned in moft Parts of the 
Kingdom as at prefent, yet did not remain 
the general Law of the Land as it had for- 
merly been ; but the Prcfomption of Law 
then was, as now, that even Socage LandSy 
(except m Kent) were dcfcendible to the EI- 
deft Son only, unle6 it .were proved , that 
they had always been departible ; for in Mich.^ 
z John (rot. 7. in dorfo) Giibert de BeviH 
brought a Writ of Right dc RationaMfi 

Parte 
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Parte * agaiqft fVilliam his Elder Brother for Chap. II. 

Lands, in Gunihorpe m Ruilandftririj qua eum V-^^NOsJ^ 

C(mtinguni de Socagio quod fait Patris eorum 

in eddem Villdy William pleaded, ^d Soca^ 

gium ilbid nunquam partitum fuit nee debet 

partirij fe? hoc offert defender e. And bc- 

cauie Gilbert the Demandant produced no 

Proof of the Partibility, C&nftderaium efi 

quod Will'us eai fine die ^ fc?r. 

And the partible Lands in Ktnl (land di- 
ftinguiihed from thofe at the Common Law 
by their prefent Name of Gavelkind in Paf • 
9 Jpb. rot. 7. Aiwrr. Where in Affife William 
de Valon the Tenant pleads in Abatement^ 
quod dimidia ilia Carucata terra eft part ibi lis 
&f Gavelykinde, , & unde Johannes (the 
Plaintiff) fratrtm habit nomine Thomam qui 
tale ^ idem Jus babet^ f^c. . And the lilcQ 
Pleading occurs in Pafcb. 4 Job. rot. 6. in 
tiorfo^ Kane. 

And this Change of the Law is further ap* Hen. 3, 
parent by BraSon^ who wrote in the latter 
End of the Reign of Hen. j. ^ Si liber Sock* 
mannus moriatur pluribus relidis Hseredi- 
bus & Participibus, (i Hareditas partibi^ 
lis fit {jf ab antiquo diffjifa^ quotquot erunt, 
habeant partes fuas xqnales \ im; fi unicum 
faerit Mefliia^um, illud integrc rema< 
neat Primogenito, ita tamen quod alii ha* 
beant ad Valentioin de oommuni. Si aum 
Un$ Hareditas non fuerit divtfa ah antiquo^ 

£ 2 *' tunc 
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Bopkr. « /ii»r /fl/tf remaneat primogeniio. Si autem 
'WV'^y ^ Socagium fucrit Villanum, tunc Confue. 

^ tudo loci t& obfcrvanda ( eft cnim Con^- 

♦ fuetudo in quibufdam jywtibus quod poftna* 

* tus pracfa^tur primogcnito, & e contrario, 
Sraff, Hi. %.fol 76. And FUtay lib. 5. c. 9. 
A'* 3^3> copies, as ufual, almdt the very 
Words oiBrallon. 

And it appears by the Statute of JFalis 

abovemcntioned» that the Common Law of 

pefcents was in this particular the ikme in 

1 2 Ed, I . as it is at prefent. Aliter ufuatum 

eft in Wallia quam in Ahgli4 quoad Succeffionem 

Hareditatis ei quod bareditas partihilis eft 

inter b^eredes mafculos^ f^e. 

Thf RearoQ Having thus puriiied the Partition of the 

pfthfi Can- Inheritance from its firft Original to the Difc 

^nuance of continuance of it in nioft Parts of the Kingr 

Ca^lkind m ^^^^ ^^ next Enquiry Ihall be/how itcamd 

to pais, that, notwithftanding this general 

Alteration of the Courfe of Dcfcents, the 

County of Kent difregarding the Example of 

her Neighbours, ftill adheres to the old Comr 

mon Law, by retaining the partible De- 

fccnt, 

• And it is much more cafy to lay down 
negatively what was not the Caufe of this, 
than affirmatively what is \ it being plain, 
that the Cbntinuance of this Cuftom in Kent 
ftands not in need of a Confirmation from 
the Conqueror, fince it was in his Time the 
Common Law of the Kingdom, as appears 
by his 36th Iaw abovementioned : But it is 
more oifHcult to aflign the true Caufe ; Mr. 
Somner finds it eafier to refute the fabulQUs 
l^pry of the J^ti/h M^ns Cpmpofitipn for 

theip 
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4ieir Privileges ^th the ConqueroTt by Clkap. II. 
Means of the Surprize of the Moving Wood ^^y\r\J 
qS Swanfcombe^ than to ^ve another Account 
in Lieu of that which he has deftroyed \ con- 
iefling that his Anfwer muft be but conje£hi- 
ral, neither Hiftorians nor Records giving 
U^t intO' this Matter : But however as his 
Suppoficion ieems to be the moft probable^ I 
Ihall in&rt it here. 

^^ The Kentifb Men, more carefiU in thofe 
^^ Days to maintain their Ifliie for the pre- 
^ fent, than their Houfes for the future, 
^^ were more tenacious, tender, and reten- 
*^ tive of the prefent Cuftom, and more 
^^ careful to condnue it, than generally thxA 
^^ of moil other Shires were \ not becaufe. Lit left. no. 
^^ as ibme give the Rodbn, the younger be 
^^ as good Gendemen as the elder Brethren ; 
^^ (an Argument proper perchance for the 
^^ pardble Land in fVaks) but becaufe it 
*^ was Land which by the Nature of it ap- 
^^ pertained not to the Gentry, but to vxt 
^^ Yeomanry, whofe Name or Houfe they 
^^ cared not much to uphdd by keeping the 
*^ Inheritance to the elder Brodier/' Simn. 
ig^ 90. And this Account agrees well with 
the Genius and Temper of the People, who, 
as Mr. Lombard obferves, ^' in this their 
^^ £ftat€ pleafe themfelves, and joy exceed- 
ingly ; infomuch as a Man may find iun« 
dry Teamen (although otherwise for Wealth 
comparable with many of the Gende Sort) 
^^ that will not for fdl that change their Con- 
^^ dition, nor deiire tp be apparelled with the 
t^ Titles Qf Gentry, Jjxpib. Peramb. 9* 

The 
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Book I. The Antiquaries indeed are not unanimous 
Vi^O/*"NJ in this Account of the Origin of our Cu- 
ftom, ibme affirming it to be of foreign 
Growth, and introduced here by the Saxons^ 
and by them derived from the old Germans. 
Verjiegaifs Reftitution of decayed Intelligence 
57. Lamb. Glojf, Verbo Terra ex fcripto. Lamb. 
Verambi {J}, Smn. 77, 1 63. Spelm. GkjJ. Verb9 
Gavektum. Philipot*s Villare Cantiarum^. But 
if it is already fufficiently (hewn that Lands were 
generally partible by the Original Law of 
this, as weU as of other Nations, it is plain that 
the Saxms can only claim the Merit of conti^ 
nuing the ancient Giurfe of Deicents, And ic 
is much to be doubted whether thel^w of In* 
heritances among the Saxons was derived 
from what Tacitus mentions to have been 
the U&ge of the antient Qermans y for as 
the Reftriftion of Nullum Tefiamentum is no 
Poft. lib. 2. c. Mark of the Modern Gavelkind, fo it is di» 
5' ' reftly ,contrary to the Saxon Law, whofb 

^IhJiftm or ffockland was beyond all Contro^ 
veriy dcvifeable by Will, and therefore term^ 
ed Terra Teftamentplis. 

Mr. Lambard in his Perambulation ^^t rai^ 
ifes another Suppofition concerning the Intro^ 
duftion of this partible Courfe of Decent 
Jnto the County of Kent entirely inconfiftent 
with, and, as it feems, built on a flighte? 
Foundation than either of the former, viz,. 
That we received it from the Cuftom of Nor^ 
mandy^ by the pelivery of Odo Bijkop of Bay^- 
eux. Earl of Kent^ and Baftard Qrother to the 
li. ConquercM*. Which Opinion Mr. Sonmer 

refutes by ofc&rving, that had this Cuilom 
been tranfplanted fron^ Normandy^ it would 

not 
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^nttietfalft)) of li^attible t>t(cmfi* i t 

hot have been confined to Kent^ a Corner Ciap. ir. 
only of the Kingdom, but have ipread itfelf V^^'^S/'XJ 
over the whdle by the Conqueror's Means i 
whbfe Inclination and Endeavours to implant 
the Cuilonis of his own Country arc too no- 
torious to be doubted of. 

Mr. CaUkrop has given ftill a different *«d«g on 
Reafon for the Prevalenc • of the partible ^Py Wd, p. 
Dfefcent in Ktnt and North fVaUs\ that thefe 
Countries having been more fubje^b to fo- 
reign Invasions, the Inheritance for the moft 
part delcends in Gavelkind, that every Man 
there rnay be of Power for Refiftance. But 
it is a litde unfortunate for this Conjefhire, 
that the Lan(k in Knit more peculiarly ap^ 
propriated to the Defence of the Coimtry by 
Iheir Sut^e£t]<H) to Military Services, are the 
only Lands in the County originally exempt 
firom the Ccxittoul of the Cuftom^ 

This, I thittk, may fuffice concerning the 
Ori^n of our Oiftom with refpeA to the 
C^sSity of Partition: And the Notion that 
it 15 the Remains of the old .Common Law is 
further iupported by this, that feveral of the 
fecial Cuitoms of Kent evidently ipring from p^j ^ , ^ 
Che fame Source 5 as flmll be obferved here- 1, 2, 3,4>5,6. 
alter under their feveral Hoids. 

Havii^ dwelt thus long on the Etymolo^ 
gy and Antiquity of Gavelkind, it is high 
Tune to pais over to that, which is of mora 
real Ufc, the Law of the Cuftom. as ob-^ 
fcrvcd at this Day- 
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CHAP. III. 

%n fo^at Placed taitm tW Eealttt 
t^e Cufiom of ^aDelfifnti map be 
allengeii ann maintaineli* 
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N diicuffing of the Matter of this Chap- 
ter it will be neceflary to ufe the Word 
Gavelkind in the modem Signification, as a 

Va. chap. !• fynonymous Term for the Cujiom of Parti-- 
* tion : And taking it for granted that Gavel- 
kind may properly exift out of the County 
of Kent J let us fee where the Law will fufFer 
it to be fet up. 

Where the And firft, a Perfonal Prcfcriptidn to have 

^p'^tT^ Lands dcfcend according the Manner of Ga- 

* vdkind is not good. Somn. 44,46. For Sons 

are Pirceners in refpcft of rfie Cuftpm of 

the Fee or Inheritance, arid not in rcfpedb of 

Bma f, 374. ^j^^j^ Perfons. Co. Litt. 176. a. And there- 
fore it muft be alledged as the- Cui):om of 
the Place, or it cannot be fuppcHted. 

Neither can this Cuftom be laid in every 
Place i for *' in an Upland Town which is 
** neither City nor Borough, the Cuftom of 
** Gavelkind or Borough Englijh^ cannot be 
•' ajledged.** [except in Ksnt where Gavel- 
kind is the Cuftom of the whole County, 
FitsJ^f. Barre 1 19.] " But thefe are Cuftoms 
** which may be in Cities or Boroi^hs > al- 
** fo if Lands be within a Manor, Fee, or 
** Seigniory, the lame by the Cuftom of 
** the Manor, Fee, or Seigniory, may be 
•* of the Nature of Gavelkind, or Borou^ 
^ Englilh. Cfi. Lit. uo, h. la 



df ^aiuilfnli map be tttadttained* u 

In a Ntiper Obiit brought bv ajrouogier CJtp tit. 
Brother agamft his Eld^, for his Siare of ^J^^/'^SJ^ 
the Partible Lands of his Pather, the De^ 
mandant todnts, that all the Lands and Te- 
hements in the Town of S. are and hav6 
been. Time out of Mind, demrtible among 
the Male!^ and that thdfe Tenements tire 
within the Town of S. But the Court in« 
foxm him that his Derhand is infiifiicient i 
for that if he will put the Tenements out of 
the dotnmon Courfe df Lawi he ought to do it 
bjr redlbn of the cbmmon Cuftom of th6 
Country^ or of fbnie Royalty, Us by rea« 
iosi of a Seigiiory of Fee ^ as to £iy that xht 
Lands and Tenements withm (uch a Fee are 
departible, or are of fuch a Tenure, &f^•. 
Whereupon the t>emandaht coutits that all 
the Lands ahd Tenenients within the Fee o£ 
S. are and have beeh Tiitie oUt of Mind di^ 
partible, i^c. HiU, 16 Ed. 1. Finh. Pre^ 
fcriptiott^i. 

The Cuftom of Gavelkind may likewile 
be alledged within zSi)ke. GculdshAO^. which* 
according to that Cafe, is a Srccinft to which 
divers Manors Come to do Suit^ and (as a^ 
great Leet) comprehending divers other 
Courts. According to Fletay lib; t. c. 47^. 
SokefignificatUbertatemjCwf^^enentium: Or^ 
z^yir.Scmner more accurately eS^undsit, 
The Saxm Word Soc^ Sokcj Socne^ fignifics ^ 
Liberty, Privilege, J^ranchife, 6fr. or the 
Precinft or Territory wherein (uch Liberty, 
(5?r. is exercifed, foli^Zi 137. 

The Reafon of putting this Reftf idUba oft 
the Cuftom in Point of Place, is the Imcon-^ 
venicnce and Inccruinty that might arife; if 

F thfl . 
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J Book. J, the tJiage of every little Village were liiffcrM 
^^f'TV'"^^^^ change the Law. Indeed any Town may 
r^>/*^''aUcdgca Cuftora in Furtherance and Ad- 
vancement of their Ri^t in Law i . a^ to 
have a Way to Church, or to make By* 
Laws to r^ulate their Common, or concern- 
ing their Highvfays. 2 1 Ed. 4, 54. a. i Infi. 
110. b. 5 Kep.fiii a. But it is faid generally 
7 Ed, 2. Mapi. 212. That tho* the Ufagq oi 
the Country may defeat the Common Law, 
the Ufage of one or two Towns (hall not de- 
feat the Common Law: And in 39 Ed. 3, 
z. h. ThgU the People of a Town cannot ^- 
ledge a Ufage which is againfl common 
Right, if they do not alledge that the Tene- 
ments are within a certain Fee or Borough. , 
Several Places Before I conclude this Chapter, I will take 
^\^^ ^' Notice of fome among the many Places out 
Lands arc ^^ ^^ County of &«/, wherein this Man- 
partible, ner of Defcent yet remains, or at leaft has 
been in Force within Time of Memory. 

The Lands lying in Ofweldhtck-foke in the 
County of Nottingham were partible among 
the Heirs Male, till in 32//. 8. an Ad of 
Parliament was obtained {cap. 29^) to make 
ihcm inheritable according to the Common 
Law. 

It appears by Hill 20 Ed. 3. B. R. rot. 97.. 
that the Lands within the Fee o^ Pickering 
in Norfolk were then partible among the 
Males. 

And the fame is faid to be the Cuftom 
of the Soki of Rotbelay in Leicefterfhire. 
Could/, 105. 

• "itwifden Juftice takes Notice in the Cafe. 
oilViJemaH and Cotton i Sid. 137. that the 

Cudom 
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Giilom of Gavelkind is in many Towns in Chap. m. 
Sujfex 5 but that fcarce any two Places agree \^ N/^\y 
in any other of the J&xr/^ Cuftoms, but that 
of the Defcent. The Lands lying within the 
Port of Rye in Suffex are partiblq among the 
Males, and the Wife is endowed of a Moie- 
ty, as in Gavelkind. 

In Monmoutbfhirej the Lands in the M^-^ 
tior^ oi Monmoutbj Usk^ and TreUeg^ all. of 
large Extent, and in many other Manors in 
the lame County (as I am informed) both 
Copyhold and Freehold, to this Day defcend 
equally among the Males. 

Mr. ^aylor^ p. 151. affirms of his own 
Knowledge that there is much Gavelkind 
Land in Sbfopjbire. 

In the Territory of Urcbinfield i^ Here- 
fordjhire^ which contains two Hundreds, all 
the Lands are partible among the Males, and 
in their Default, among the Females. Tayi. 
en Gavelk. 100, 103, 107. 

Pbilipot in his* Villare Cantianumj p. i6t^ 
lays that Kentijb Town near Highgate partakes^ 
of the Cuftoms of Gavelkind. Which may* 
probably be the Reafon of its Name. 

The Copyholds of the Manors of ♦ Step^ 
ney and Hackney in Middkfexj which are of 
large Extent, defcend according to the Na- 
ture of Gavelkind, as well in the collateral 
as the diredt line ; as is fully fet forth in the 
Culhimal of thofe Manors (now in Print) 
agreed upon between the Lord and Te- 

F 2 nanta 
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* In this Manor are the Lands at Milt EnJtocn6miF' 
ed ia 2 Fen. 163. Br^Mtyvai Brmdley^ to^be dcTonid* 
ibie a&erihe Manner of GavelkittL 



Ipofci. nants in the Year 15875 and afterwards con. 
\^^^'\^\J firmed by a prJTatc Aft of Parliament, in 

And fee hereafter Cbap. 4 and 5, other 
Jnftances pf Places fqbjeft to the lik^ Cu^ 
ftom« 

There is i|i fomc few places a Cuftom of 
partition ilill more e3(tenfivc than Gavelkind, 
?y a Record de Itin, Ihrfit. 16 Ed. i, to be 
ibund in faylor on Gavelkind loi, it appears 
that the Lands within the Borough ofWare^ 
bam in Borfeffhire defcend^ by the Cufton:^ 
9) ix>th Male; and P epiales by an equal Par- 
tition. And I am credibly informed that 
the Lands in Taunton Dean in Somerfetfhire 
defcend in the &me jManner, 

And the lame w^s formerly the Cuftom of 
the City of Etxeter^ as app^ by Pafcb. 5 
H 4, coram Rege rot, 29. In ^ AflLpc of 
Prelli Force brought in the Court of the Ci- 
ty cf Exeter by John Sbepard and Joan his 
wife, againft Peter Qourtenay JCnight, ^ and 
afcerwju-ds removed into B. R. by Writ of 
Error, the Title of the Plaintiflf Joan to a 
Moiety of the PremifTes in Queftion is ui 
Confanguinea &f una hercdum^ fecundum Con--. 
fUetudinem diSla Civitatis^ of her Grandfether 
urfio die4 feifed (tho* if appears by the Re- 
cord, that fhe had a Brother at the Time) ed 
mod omnia Tenementa in e^m Civitate 
juni departibiiia inter mafcuhs iS fceminas^ 
And in the Sequpl there is Judgment for the 
plaintiffs. But by a private Aft of Parlia- 
inont^^ EU%. c. J2, the Gavelkind Lands 
(as they are there improperly called) within 
fhe City of Exeter j are made mheritable as 
)^;mds at the Common Law. In 
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In IHn. Rdtil X4 Ed. i. roi. a. in dorfi <1»MII. 
Rix, In a M(p«r OW/ broi:^t by Robert^ Ri- 
ginaUy and 7^ ^ Cbapekyn a^unft William 
their elder Brodicr, for the partible Inheri-» 
tanoe of their Father in Skultborf & Mcr^4 
in that County, there is Mention of a cu-^ 
ftomary Partition of a more reftrained Na« 
ture than J have met with elfewhere; for 
the Demand^ts fee forth, ^d talis ^ 
Confuetudo termr^ in pr^diSis villis^ qtwd 
tenemenfa^ qua tenentur in Socagiumj tanium^ 
fpodo fartibilia funt inter fratres de prima 
Ventre^ i^ non inter fratrtf de di^erfo FMrff 



mmimmmft9im9''mH^^mmmmmntgrmm 



CH AP^ 



3« 



CHAR IV. 

i)f t^z fanner of pfeatiinff tl^ Ctt« 
l!om 0f ^nMhitiO; attti tde t>lt- 
tetentt nsi to t&fo bettoeen Kent 
atto otfiec Counttesf^ ann bettoeen 
tbe General anQ special CuHom^^ 

As the Cuftom of Gavelkind k hut lo- 
cal, and not univerial, he that would 
entitle himfelf by it, muft in his Count or 
Declaration, or if he be a Defendant, in his 
Plea make Mention of the Cuflom whereon 
he founds his Right to the Land ; as to iay, 
that the Land is of the Cuflom of Gavelkind, 
or, as is the more ulualWay of Pleading, 
that it is of the Nature and Tenure of Gavels 
kind. 5 Ed. 4. %.b. Fitzh. Cuftom 4. 2 1 Ed. 
4. 57* b' 22 Ed. 4. 32. b. I Jnd. 192. Co. 
Lift. 1 75. .^,^ And accordingly it was deter*^ 
mined in the Cafe of Humphy and Bathurft^ 
1 iMtw. 754. That the Court could not take 
Notice that Lands in Kent were of the Na* 
tut'e of Gavelkind, without fomething plead- 
ed, or found in the Record concerning it. 

But, if the Lands be in Kent^ it is not re- 
quired that this Cuftom be pleaded in a fpe- 
cial and prefcriptive Manner ; for the Judges 
of the Q)mmon Law pay a particular Re- 
fpeft to the Cuftoms of Gavelkind and Bo^ 
rof^b^Ei^liJ^^ obovt all others, by taking 
Notice of the Na^re of them when they 
fir? generally alledged, for they are as a ge- 

uer^ 



licral Law. 5 £i. 4. 8. • *, Fiizb. Cujtm 4. Cfc5>. IV^ 
21 Ed. 4. 56. b. Co. Lit. 17 5. t. Cro. Car. 
562. i Sid. 138. iLutw. 754. 5tf/ii 24J. 
6A4^. 121, in the Cafe of C/iMifir/ and ^o^- 
damore. And therefore, in deniandine Ga- 
velkind Land a Man need not pr&ibe 
in certain, and (hew that the Town, Bo* 
roughs or City in Kmt^ where the Lands 
be, is an ancient Town, Borough, or City, 
and that the Cudom has been there Time 
out of Mind, that Lands within the fame 
Town, Borough, or City, ihould dcfcend to 
all the Heirs Males ; but it is fufficient to 
fliew the Cuftom at latgp, and to (ay tha( 
the Lands lie in Kent^ and are of the Na- 
ture of Gavelkind. Lamb. Peramb. \}i. 

Sudi therefore is the Dhrerfity b^een a 
eeneral Mention of the Cu(tom, and no 
Mention at all : Nor is there any Book to 
the contrary of this h^tGodb. g^. where it 
is laid, that in the Pre(cription of Gavd'- 
kind the Party ought to (hew that the Land 
is partible^ and has been parted. 

But this is certainly not Law, unlefi it be 
confined merely to fuch Lands of this Na- 
ture^ as lie ««/ of the County of Kent *, in 
which Places indeed the Ples^ ought to nui, 
that the Land within the Fee, &r..a M^ 
tempore^ iScJ partibilia fueruni & partita^ 
iBc as being againft common Right ; and 
the accuftomable and a&ual Partition is ne- 

ceflary. 



* Where die Book is jnifprinted, nmi being kft 
out before the Word frtfiribh as is agreed in 1 Sid, 
138. Ra)im» 77. 
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fiookL teflary to be pleaded as well as proved* Scmptt 
i^-^VX;48, 53. 3 /&*.2i6. Per Hale Cb. J. And 
2 Ed. 3. 12. concerning the Lands of the 
Pee of the Marjhal in Norfolk^ 5 £i. 3. 64. 
concerning Lands within the Fee of C?^^, 
8 Ed. 3. 42. ^. concerning Lands lying iii 
Saxbam (near Bury) in 5«^Z{: of the Fee of 
Periingfee^znd 9 £i. 3.40.^. of Lands witht 
In the iv^ of Ricbmcnd are accordin^y : Iri 
all which Cafes the Parties were compelled 
to fhew between whom the Tenements had 
been parted \ for that otherwilc they could 
not draw them out of the Courfe of 
the Common Law, except in Gavelkind^ 
where it is the Ulage of the whole Cbuntry, 
and the Tenements are departible of C6m- 
mon Right. Indeed in 9 Ed. 3. 27. it is hdd* 
en not to be neceflary to aver the a£hial 
Partition ; becaufe having &id that the Lands 
are partible, it is the lame Thing, the Par- 
tibility being a Confequence of their having 
been adtually parted. And it feems the ac^ 
tual Partition need not be pleaded in the very 
Lands in Queftion, tho* out of the County 
of Keni^ but it may be fufiicient if (hewn in 
other I^ands of the fame Nature within the 
Fee, fc?r. f^ Fitzh, Prefcriptltm 53. Bro, 
Cufttm 66. Poji. chap. 5. and 2 Ed. 3. i2« 
3 Ed. 3. 38. 5 Ed. 3. 64. and Robert U 
Cbapekyn^s Cafe. Itin. Rot el. 14 Ed. i. rot. 1. 
in dorfo Rex. 

From the judicial Knowledge of our Cu-^ 
ih>m it follows, that if Heirs in Gavelkind 
bring an A^on anceftral, and declare on the 
Cuftom, it cannot be traverfed that there 
is no fttch Cuftom as Gavelkind *, for it is the 
I Com*- 
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Common Law where it is uled ; and* it is Chif* IV. 
of Record^ and known at the Cbmmon ^^^^v^X. 
Law, and therefore twelve Men fliall' not 
make trial of it. So Borough Engli/b is in divers 
Towns ; and therefore a Man fluD not 
traverie that there is no (iich Giftom as ^* 
rough Engli/b \ for it is a Oiftom by die 
Common Law. Long ^into Ed. 4. 31. a. 
22 Ed.^. 32.*. 

But this genera] Dodrine, diatthe Courts 
of Law will take Notice of the Cdftoms of 
Gavelkind, tho' not fpedally pleaded, muft 
be taken with a Diftin£Uon ; for the better 
underflanding of which, as well as for the 
Order of the foUowii^ Parts of this Trea- 
tife,it will be necellary to divide the Cuftoms 
incident to Kentifb Gavelkind Lands into, 

r. The General^ 

2. The Special Cuftoms of Gavelkind O^toat of 
Or accordmg to the more prevailing No- ^||J]J^j^^ 
tion at this Day, into ^ SfKial. 

1. Such as are Parcel ofsmd comprehend- 
ed under the Name of Gavelkind. 

2. Such as are r^Z/^^n/ to Gavelkind. 

The firft are ilich as, according to the O- 
pinion of the Judges in the Cafe of fFifeman 
and CottoHj are abiblutdy requifite and eflTen- 
tial to the Nature of thde iJuids, as is Par- Ante, pg. 6« 
tibility among the Males \ which of itielf, fay 
they, will conftimte Gavelkind, and without 
which it cannot exift. The Special or C^/- 
lateral \ are fuch as are not neccffary to the 
Effence of Gavelkind, nor, as they thinkt 
properly inchided under diat Term, and 

G without 



INpTv without whidi it obtains in many Placesct 

V-^nr>i^ bw are certain cuftoinary Privil^es annexe^ 

to all hmd» of thi§ Nature within theCountjr 

pf Kaif ; ancj aw principally th^€?. > . That 

the Hulband (half be Tenant by the Qjrtefy 

of a Molttf^ wliether he ha^ IflSie or no* 

2. That the Wife (hall be endowed of a 

Mojcty. 5. The Oritomary Wardfbip of 

the In&nt^ and that he fhall have Power to 

alien his L^nds as ieon as he h but of that 

Cuftody. 4. The Father to the Bog^^ an4 

the Son to the Pi<Hjgh. 5. That GavelkiiHi 

Lands in that County have been devileable 

by Will Time out of Mind. 6. Th^ the 

Lord may enter fov the Ceffir of his Tc^ 

nant. ,7. A particular Kind of Trial in a 

Writ of Right, fcfr. ^ 

PoQrt9*f Law The Propriety of this Divifion, and the 

take Notice ufe ^ow intended to be made of the Dir 

Siwl/Ll ftin^aion, viz. That the Courts of JLaw take 

uptofthcSpe- jiidicial Notice only of the General, and not 

pial Cofbms qf the Special Qualities, may be coUefted 

pf Gavelkiftd. from the Qfe of Laandir and BrookSj Cro^ 

fpft.chap, 5. Car. 562, and Wifematk and 0«^ i Zrcu 

79. I 5/i/. 137, J 3 8. R(^. 76, 

In both whidi,as alio in the Cafe of Browne 
saidBrotdteSj t Sid. 153. It is holden, that 
tho* it be fufikient for him, that would cn^ 
title himfelf to Lands by Defcent accord- 
ing to the Cuftom of Gavdkind, to iay, that 
the Land is in Kentf and of the Nature 
of Gavelkind, becaule the Common Law 
takes Notice what the Cuftom is } yet the 
Courts of Law cannot take Conuiance of 
fhe particular Cuftoms incident to Kentifi 
(^ydt(ind, (as the Cqftom of deviling, tq 



tlie ^tttfom of tf atielftinii^ ^d^ 

have DoWer of a Moiety^ or to be Tenant GUqi. IV. 
hf the Oirtefy without Iffije, &r.) unlcfi ' 
theyare IpeCudly pleaded, as from Time 
Whereof, Sc 

.. And Hobj Cb. J. in the Cafe of Clmeni 
and Scudamoriy Sam. 243. iaVs the ikme of 
fjpecbl Cuftoms in B(nrougb Englifib Lands ; 
Alt they muft be pleaded by tkofe that 
would take Advantage of them, and muft 
be taken by the Court to be as they are fet 
by the Fkading, and no ochetwife. 
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Al>. V. 

mut lanQjS atm Cenement!$ in 
Kent ate of t^e Batute of t^t 
^aMfnQt Df tlie^ea of tlie 
aimatfon of tge Cettute, anQ of 
tlie tiir0aDenCn0 dtatute0«^ 

AUloadsin A S the {pedal U£^ and Laws of par> 
*«J*H»^XJl ticiilar Places tend in the Inftances, 
to be Gave - ^j^gj^j^ jjjgy prevail, to defeat the Courfe of 

*"^' the Common Law, the general Rule is 

that the Proof of a Cuftom is turned upon 
him that would take Advantage of it *, but it 
is a peculiar Favour allowed by the Courts of 
Law to this Cuftom, that all Lands what- 
Ibevcr lying in the County of Ken^ fhall be 
prefum^ to be of the Nature of Gavelkind 
till the contrary be made to appear. Gmige 
ioid ff^oodwin^ Mich. 8 Geo. z.. 1734. B. iJ.at 
a Trial at Bar upon an lilue whether Lands 
Parcel of the Manor of Dartford in Kent 
were of the Nature of Gavelkind, i Sid. 138. 
Vnfeman and Cotton. 2 Sid. 1 53. Browne and 
Brookes. 3 Keble 216. Randal and IVrittk. 

And this is the Rea(bn why the Books 
call Gavelkind by a higher Appellation than 
is given to any other Cuftom, the COM- 
MON LAW OF KENt Gouge and 
fToodwinj Mich. 8 Geo. 2. Latnb. Wi. 5 Ei. 
4. 8. Somn. 44. 
V.Asfe,p.4o. But the fame Favour is not allowed to 
Gavelkind in any other County, but it lies 
upon the Party to prove a Cuftomary Par- 
tition 
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dtion in die Place. Smn. 53. 3 Kek. 216. ckap. v. 
per Hale Cb.J. For in no County oH Ettglani ^0\/"NJ 
Lands at tlus Day be partible among the 
Males of Conunon Right, laving in &M only. 
3 Ed. 3. 38. Co. LitL 140. a. 

The Prdumption therefcxe being thus, it 
is natural to enquire how the contrary may 
be proved : And that vdll appear by fhew- 
ii^ what Lands really are of tne Nature of 
Gavelkind, and what not. 

As to this, it is certain that all Lands in ao anciene' 
the County cfKem^ which were ancienify and Socage Lmfa 
criginalfy holden in Socage Tenure, are of the in Kemt are 
Nature of Gavelkind. Lami. Peramt. }||. Gavelkind, 
Somn. 50, 90. 9 H. 3. Fitzb.Prefcription^i. 
Palm. 163. The Cafe of A^^L^^ 

And the Cuilom extends without any Di- Whether fiee 
ftin&ion, as well to free Soci^e as bale. Somn. or bale. 
49, ^5. And tho' there be in Lambard^s 
Permb. \^. an Inquifidpn taken after the 
Death oliWaUer CoUpepper in i Ed. 3. wherein 
the Jury found that the eldeft Son was the Heir 
to his Liberum Feodum^ and all his Sons in com* 
mon to his Gavdkind Lands ; which might 
induce a Belief that anciendy there was a 
DiftinAion as to the Matter of Deicent be- 
tween free and bafe Socage j yet Mr. Somner 
maintains, that Liberum Feodum never iigpi- 
Bed Free Socage^ but either Feodum Militare^ y. 55. H. 3. 
or Ibmetimes Lands granted abfme aliquo fer^ rot. f^i. 
vitio inde reddendo, f. s^j 57* -^d as it at 
preient commonly (ignifies Lands at Com- 
mon Law in Contradiftinftion to Lands in 
Andent Demefne, {Co. Lit. 94. ^.) fo it was 
anciendy ufed in the iame Senfe in Oppofi- 
tion to Lands of the Cuftom of GavelKind^ 

^ ' as 



4^ ^ tBSb^t Lami0 in Kent are 

Sookl. as appears by numberkfi InflsoicesonRecbrdl 

^•■V^Jin the Kenti/b Iters. Mllm. Kam:. li Ed. r. 

tot. 53. 9<?/i^ Cmntatus qu^tjkus quihis moiis 

tenementa ienta in Gawkkjfndc mttari fo^mt 

in liberum feodum^ Qc. And Itin^ Kane^ 

SS H. 3. rot. 13, 20, 21, 29. 'in darfo. 

47. iVr ^£nr^. 62, 'jh. 2hEd. i. Itin. Kane. 

rot. 40. in d^fo. Poft. lih.2. e. 7. And li£ch. 

^Ed. 2. Rot. 240. C. B. And it is plain 

by the very Inquifition abovementicined, diac 

the Gavelkind Lsmds dierein contained are 

free Socage by the Nature of the Services, 

they being hcdden not by bafe and viflein 

Works, bat merely by Rents. 

Andent But all Lands, Tenements, and Fees iir 

XjiightSer- Kent originalfy hoklen by ancient Tenure of 

vkeLaDds ia j^^^f^ g^f^^ ^ defcendible to the eldcft 

^iiM^^ Son only, according tx) the ordinary Courfe 
of the Common Law, and are not of the 
Natiure of Gavelkind, nor departiblb by Or- 
der of this Cuftom, Lamk Perami. {JJ, ^. 
Somn. 90. Mich. 3 Jok rot. 13. in dorjo. 
9 H. 3. Prefiription 63. $$ ti. j. Itin. Kane, 
rot. 20. Hill. 10 Ed. I. C. B. rot. 27. Dr 
Beggkrol^s Cafe. 26 U.S. 4. i. Stat, ^r 
ff. 8. c. 3. 2 In/t. 595. Pabn. 163. The 
Cafe oiKiriyUe, i Sid. 138. Hahfs Hifi. of 
€(m.Law. 22 2. Gouge ^aid fFoodwin^ Micb. 8 
Geo. 2. B. /J. The Reafbn whereof was that 
Lands and Tenements holdcn by Kni^ts 
Service, which anciendy belonged to the 
Nobility and Gentry, fliould not be carried 
by Dercent into many Hands, whereby the 
Service for Defence of the Realm fhould be 
< kft or diminiihed, and the Owners (the 
Laods being thus divided) become not able 

to 
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fti maintain tte CouDtenanoc of tfaeir Older Chap, V. 
and Dearee. 2 Jn/i. 595, V^^VNJ 

As thertfore the r^t Underflandii^ ^OfKm^ 
what is Kn^kSeri^ce cannot but be of UfeSenritt. 
towanb difcerniiK what Lands inthisCoun* 
ty are eaempt firom the dftom of Gavel«^ 
Jcindy it may not be an improper Digref^ 
£oa to ob(erve» that a Tenure in Chiyaby if 
created not only by an cxprtfi Refervadon 
of ibme Military Services but alio if th« 
Ki^ had bdfore la Car. a. granted Lands 
in ree without rcftmng any Tbiurei or if 
he had granted the Land by exprels Words 
4ihfmi ali^ indi Tidddendo^ they had in both 
Cdes by Operadon of Law been hokien br 
Knigfat Sendee * in CapiU^ for that is beft 
for the King. WbeeUf^^ Cafe 6 Rip. 6. h. 
Lowes Cafi 9 Rtp. 123. As drawing Ward<^ 
ihip and Marriage. ' 

So if before 2 Ed. 6. 8. it had been found 
by Office, or fince that Time, and before 
22 Car. 2. 24. on a Alilius InmHrmdum^ 
that de que vel quihsj vil per jiue firvitia the 
Lands were hokien Jwratores igmranU this 
fhaO be taken to be a Tenure [by Knight 
Service] in Capite^ for the beft fliaU be taken 
Sot the King. 12 Rrt>. 135., 2 Inft. 692. 

So if upon z Melius Inquirendwn it were 
found to be a Tenure of the King, ui da 
Manerio^ ^c. fed per qtfse ferviiia ignorant^ 
this is a Tenure by Kiught Service, as of a 
Manor. 2 Inft^ 692, 

But 



* A Tamre m Cafaff is a Tenare In Grofi of Cbt 
J^oa of che£iBg» and not of ^y Manor, 
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Book!. But if the King on his Grant relervea 
N-'^^'V^'V/ Rofe pro onnibus fervitsis, this is a Tenure 

in Socage. Wheeler's Cafe 6 Rep. 6. b. 
AauatP^- '"^^^ Pofition already laid down, diat aH 
lion not Lands in Kmt of ancient Socage Tenure are 
nece^. Gavelkind, may poflibly, by ibme, be 

thought too general, and that in order to 
fubjeA the Lands to this CuAom, it may be 
neceflary not only that they have been holdeh 
in Soa^, but Ukewife that the Cuftom of 
Partition has prevailed in them r But it is to 
be confidered, that the Gavelkind Defcent 
ivas the old Common Law of the Land, and 
is yet the Common Law of this County, and 
therefore not to be prefcribed in, nor is it neccC- 
iary that the younger Sons entiding them- 
felves to thcfe Lands by Defcent, fliould alledge 
that they have ever been adually departed, but 
A»^» P' 44- they (hall be prefumed to be of that Nature 

till the contrary be proved. 2 Ed. 3. 12. 
3 Ed. 3. 38. 8 Ed. 3/42. 5 Ed. 3. 64. 

Mr. Somner pag. 49, 50. and Mr. Lam-^ 
hard in his Peramb. p. {JJ. arc both of Opi- 
nion, that Gavelkind in this County is to be 
tried by the Manner of the Socage Ser- 
vices, and not by the Touch of fome for- 
mer Partition ; and that tho' the Land has 
never been parted in Deed, yet ifit remain^ 
partible in its Nature, it may be parted when- 
ever there Ihall be Occafion. 

Tide was made in Aflize, that all the 
Lands in the Fee of Sh Peter of York were 
by Cuftom dcpartible, and had been depart- 
ed Time out of Mind among the Males. 
The Tenant pleaded, that the Lands in De- 
mand never were departed \ for that none of 
2 Tcr* 
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Terretdnatits within Time <^ Memoiy G^-V. 
Ji^ ever above one Soq. But the Plea y^jjj^f^ 
was rejedted j. for if the reft of the Vill is ,^ Ric. j. 
departibie, this (hall be departible likewiie9Poft.c/5.* 
and ihall be of the fame Nature : And where Steph. am 
it is ccHif^fled that the Manor or Vill has ^*^'* 
fuch a Cuftom^ it is no Pica to fay^ that the * 
Land in Qjieftion has no fuch Cuftom, with* 
out ihewing fome fpecial Matter^ as that 
thefe Lsmds are of another Nature than the * 
Grofs of the Lands there, for the Qiftom 
is general. 2 3 JJlfl. 1 z. Bra. Cuftom^ 66. 

In' a Nuper obiit for a Moiety of 
Lands within the Fee of $. within which 

. « 

Fee, as the Demandant alledged, all the 
Lands were departible, ^d had been de- 
parted Time out of Mmd, the Tenant 
would have pleaded, that the * Lands in 
Demand were not departible, but the Court 
refuled to receive this UTue^ and drove him 
to plead either that the Lands withih the 
Fee of S. were not departible, or that the 
Lands in Demand were not within the Fee ! 
Whereupon the Tenant took Iflfue on the 
Cuftom, that the Tenements within the Fee 
were not departible. HilL 16 Ed. 2. Fitzb. 
PrefcripUon^ SI* 

H Seeing 

* Yet in 2 £d. 3. 12. 3 Ed. 3. 21. a. 9 Ed. j. 14. b. 
& 42. b. & M. 10 H. 3. Prtfcriptienf 64. fiich Iffiie 
was received concerning Lands out of Kini • indeed 
without Debate, except in the firft Cafe: But in 5 Ed.^ 
3. 64. concerning Lands out of KcTtt^ it was doubted 
whether the adlual Partition of the very Lands in Que- 
ftioQ was traverfable ; and fo likewife in 3 £d. 3. jS. 
And it is laid down generally in Co. Litt, 78. h. tnat 
of common Intendment one Part of a Manor ftall iMiC 
be of another Nature than the reft. 
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Book I. Seeing therefore that an aftoal Partition 

jj^^^^N^of the Lands is not necefl&ry to be proved^ 

ticm again^ ^^^ ^ oonfidcr what will be the Effeft of a 

Gavelkind contrary Ufage (hewn on the other Side i 

in lit/, and firft, whether any particular Perfoh can 

. preferibe in a contrary Courfe c^ Deicent. 

And I t^e it, that a perfonal Preicription, 

that a Man and his Anceilors, &r. have 

' Time out of Mind, inherited Soo^e Lands 

in Kent^ by Defcent to the eldeft Son, can 

no more prevail againfk the Gunmon Law 

of the Cbunty, than in other Shires a cc»- 

trary Prefcription by the younger Sons, will 

y. Ante 32. make the Lands deicendible according id 

Gavelkind. 

If Lands in Gavdkind deicend, and the 
eldeft Son has always entered claiming the 
Whole, fo that they never were departed^ 
for that the younger Brothers never put in 
their Claim, but they now come ta claim ; it 
V. Robert le Ihall "fee no Plea to fay, that the eldeft Sai 
^pckytfs .has always had the Whole, abfque hoc^' thax 
Rotel. u Ed ^^ younger Brothers ever had anything, a- 
I. rot. 2. in gainft the Ufages which are fo general, that 
4orfiK Rex. Lands of the Nature of Gavelkind are dc- 
partiblc. Micb. 16 Ed. 2. Fitzb. Prefcription^ 
52. Lamb, Peramb. ^\. 
No Ufege in If a perfonal Prefcription cannot overthrow 
Kent againft the Cuftom, what then will be the Force of 
Cd^^of ^ contrary U6ge in any whole Town or 
Gavelkind. Village within this County (efpecially if it be 
. not an Upland Town but a Boroug|i) whofe 
Socage Lands may have always been inhe- 
rited by the eldeft Son, and the Defcent in 
' Gavelkind never praftifed there ? Mr. Lam- 
bard {f J. holds, that a City, Town, or 'Bo- 
rough 
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twg^ can no more be cxemptied for the on« Qip^ V* 
ly Default of putting this Cuftom in Urc, ^-^^vXi 
than the eldeft Son in die Cafe before may 
preicribe againil his younger Brethren : And 
this, beiays, was in his Time the relolute 
and fetded Opinion, not only of the bcft 
Profeflbrs and Pra£tifers, but of the Juftices 
and Judges of the Law. 

I have confined the Deicription of Ga- Of the Eflba 
velkind Lands in this Ccxinty, to Lands ori- of the Akc 
^inalfy of Socage Tenure, for a Tenure of ^JJ^^^ 
this Kind newly or lately created cmfMKmg^^kr- 
intide to the Benefit of the Cuflom , vice to So- 
which in the Nature of it muft have con- «P- 
tinned Time out of Mind: And there- 
fore, if Lands originally holden by Mi- 
litary Services come into the Hands of • 
the Crown, and are afterwards granted out pitzh. Pie- 
again to be holden in Socage, this will notlcripdon, 64^ 
reduce them to the Nature oC Gavelkind, but 
they will remain as before descendible to the 
ddefl Son only. Latnh.Peramb. ff^. Gai^e and 
fFaodwiftj Mcb. 8 Geo. 2.B.R. 

And for the fame Reafon the Statute i a 
Car. 2. 24.. which reduces all Military Te- 
nures to free and common Socage, being made 
within Time of Meniory, cannot be laid to 
make all the Lands in Keni holden origin^- 
ly by Knight-Service to be now divifible a- 
mong the Males figcnerally, if the Cul}:om of 
Gavelkind never before attached upon them. 
G^e and JVoodwin. 

Nor can Gavelkind be aeated, or Lands 
made partible at this Day, after the Manner 
of this Cuftom in Derogation of the Com- 
mon Law, even by the King's exprefe Grant 

H 2 for 
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Book I- for that Purpofc ; and accordingly it is laid 
^■^^^"V^ down, 37 H. 6. 27* a. and^fr Coke i RoWs 
^ Rep. 46. that the King cannot by his Letters 
Intents grant that Laruis Ihall be of the Na- 
ture of Borough' Englijh J and dcfcendiblc to 
the youneeft Son, For Cuftoms receiving 
their Pcrfcftion from the Continuance of 
Time, come not within the Compafe of the 
King's Prerogative. Coke's Copyholder^ SeSt. 

Or from So- Nof, on the other Hand, will every AK 
^1? ^^ teration of the Socage Tenure within Time of 
M^ht*Ser- Mcnnory, take away or abrogate the Cuftom : 
And therefore it has been adjudged in B. R. 
that if a Man feifed of Land of the Nature 
of Gavelkind makes a Gift in Tail to hold 
of him by Knight-Service, this Land fh^ 
be partible notwithftanding. 26 H. 8, 

And by MnmtagueOx.].VJ\itTt Land 
in Kent was holden in Socage in Gavelkind 
in the B^inning, and now much of it is 
holden in Knight^-Service, yet the Cuftom of 
, Gavelkind remains 5 for it runs, with the 

Land, and is by Reafon of the Land. 
Dalif. 12. 
Of tiMR antknt Anciently indeed our Kings exercifcd a 
power of the Prerogative of changing the Cuftomary De- 
King and (cent together with the Tenure % nor was this 
C^U^ t^ ^^"^^^ infcparably incident to the Crown, 
cHtRge Ac ^^^ fometimes delegated to others 5 for King 
pefcent of John in the 3d Year of his Reign graiteed 
Gavelkind to Hubert Archbijhop of Canterbury^ ^ & fuc- 
i^wb. t, cefforibils fuis imperpetuum, quod liccat 

* eis terras, quas homines de feodo Ecclefiac 
^ Cantuarienfis tcnent in gavelkind, convcr- 
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^ tcre in fcodo militum. Et quod idem E- Ctop- V. 
pifcopus & fucceflbrcs fui eandcm in om- ^>'^^\/'XJ 
nibus poteftatem & libertatcm habeant in 
perpetuum in homines illos, qui terras 
eafdem ita in feodo militum converfas 
tenebunt, & in hxredes eorum, quam 
ipfe Archiepilcopus habec & fuccelTores fui 
poft eum habebunt in alios milites de fe- 
odo Ecclefias Cantuar. &: in hatredes. Et 
homines illi & hacredes eorum eandem & 
omnem libertatem habcant in perpetuum, 
quam alii milites de feodo Ecclefiae Can*- 
tuar* & hsercdes eorum habent, &c* See 
the whole Charter in Lamb, Peramb. 588, 
and fVilk. Saxcn Lews. And fuch wa^ 
accounted the Effeft of' the Alteration of 
the Tenure under this Licence, that the Ga^ 
velkind Lands fb converted into Military 
Fees became from thenceforth delcendible to 
the elded Son only \ as appears by 

55 H, 3. Itin. Kane. Rot. 61. in darfo. 
In a Nufer obtit brought by jUan de la Vnftr ^ie. 
BeclaundeiiQainQ: fFalter de la BecUmnde his el- 
der Brother, for a Moiety of the. Lands of 
their Anceftor in Mofdenjian^ (sjc. The Te- ^^ 1^ |^ 
nant pleads, that the Demandant ' non de- 1^^ ^^ 
^ bet inde propartem habere, quia dicit, changed by 
^ quod omnia praediifla tenementa aliquothe Arch- 

* tempore tenebantur in Gavelykynde, fed ^**^P f?^ 

' dicit quod *ouidam Hubef^tus filius /^/^^'aSldS 

* quondam Archiepifcopus Cantuar ienfts^ defrom Gavel- 
' cujus feodo prsedi£ta tenementa fuerunt, kind into 

* & cui 7. Rex pater Domini R. nunc, Frank- F«e, 

* conceffit per cartam fuam quod ipfe &the tm^T 
^ fuccefTores fui poffent omnia tenementa de Bro^""^ 

* ipflS intitlcd. 
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The Deman- 
dant replies, 
that 'it could 
not be done 
without Con- 
lent of the 
Chapter. 



The ivhole ' 
Omtity find it 
might be done 
without Con- 
6nt of the 
Chapter. 
• For the 
Meaning of 
tim Expreffi- 
on, ice poft 
lib. 2. C. 7. 
f But fee Ju- 
ther's Cafe, 
3 Ed. 2, infra 
Lb., 2. c. 8. 

Judgment for 
the Tenant. 
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ipfis tenta ' in Gavelykynde in libeninl 
feodum. Conveitere, conceflk cuidem Aland 
avo ipfitis W^alteri unum jugum & decern 
acras terras cum pertinentiis in MafdenfiaHy 
viz. praedidtQm Me(!uagium & terrain^ 
&c. unde praedidus Alanus petit pDpartem 
fuam, tenendum fibi & haeredibus iuis ill 
liherftm feodum per fcrvitium Militare vi- 
cefimac partis feodi militis, & per vi- 
ginti ofto Iblidos reddendos per annum/ ' 
* Et pmediftus Alanus dicit, quod pra^- 
difta Carta, quam i^^iftus Archiepif" 
copus fecit prsBdi6):o Alano avo praedidi 
Walteri fine aflenfo Capituli (uij non debet 
ci obefle, quia dicit quod Confuetudo Kan* 
cia talis eft quod nuUus Arcbiepifcopus po- 
teft aliquam terram, quas tenetur in Ga* 
▼clykynde, in liberum feodum convertere 
fine aficnfu praedidti Capituli -, & petit ju- 
dicium fi praedifta Carta ei debeat obefle, 
& quod Confiietudo talis eft ponit ie (uper 
patriam. Ideo fiat inde Jqrata. Poftea 
♦ 'Totus Comitatus recordatur quod Rex Jo^ 
bannes pater Domini R. nunc, concdiit 
Huherto Waltero quondam Archiepifcopo 
Cantuarienfi Sc fucceflbribus fuis, quod ipfi 
convertere pofent terras de eis tentas in Ga* 
vefyh^de in liberum feodum^ & quod ipje 
ArcbiepifcGpus C*f Juceejfores fui fempetj 
-f irrequijito ajjenfu Q voluntate Capi* 
tuli Ecclejue Chrifti Cantuarietifis^ pro vo- 
luntate fud quandocunq\ voluerunt^ hucufq^y 
hoc facer e confueverunt. Idco confidcratum * 
eft quod prsediftus fVaherus eat inde fine 
die quoad prsedidam terram, & praediads 

* Alanus 
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< Jlams nihil capiat. Sec Sed fit in mi^ Clttp._V. 

* ice: 
And this Power of the ISng and Arciti"^ 

Jhop to dumge the Defoent b nirther reoord* 
ed 21 Ed. u Itin. Kane. Rot. 53. ^ Totus 

* Comttatus quaefitus quibus niodis tene- 
' menta tenta in Gawlekynde mutari pc^- 
' funt in libemm feodum, ditunt quod tan- 

* ihm ex b&o 6c conceflkme Regum /f«« 

* gli^ & Archiepiicopor^iin CMiuarienfium^ 

* &c Rtftd. pfi. fag. 69. 
But the Ct^er of King John to the 

Archbilhop feems afterwards to have re- 
ceived a contrary Conftruftion \ for it is 
laid by the Court in 26 H. 8. 4. b. that there 
is certain Land holden of the Archbiftiop 
of Canterhury by Knight-Service, which is 
Gavelkind departible among the Males. 

As to the Power of the Crown in this 
Pardcular, there is a notable Record in 
Mkb. gEd.2. C. B. Rot. 240. wherein it 
is admitted, that the King may change the 
Deicent of Gavelkind Lands immediaiefy 
holden of the Crown, but the Controverly 
is, whether this Prerogative extends to fuch 
lands as are holden of common Peribns. 
The whole Record is very long, but there 
is ibmething curious in it, that may excufe 
the inferting verbatim all that relates to the 
preient Purpofe. 

♦ Kane. Nuper obiit by Richard and fVil- Nt^ 
Ham Sons of Richard de Gatewyk^ for their 

reaibnable 



^ This Suit was commence|i in //i/t. Kane. 6 Eif, l, 
and U Rot. 80. of that ///r, and was. from thence 
adjourned into C. B. (as I fuppofe) frtfitr d^iadtmttm. 
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tsmut lafttts ^n Kent titt 

reafonablc Parts of the Inheritance of theif 
Father in EJfbe near Mepebam^ aeainft iua* 
tharinCy Margaret and Elizabeth ae Gatewyk 
the Daughters of 7^^ their elder Brother. 
SecthisPartof j^s to thePdrparty claimed by Richard^ 
^^^'y* the Tenants, by their Guardiato, pkad a Re'* 
leafe by him of his Right when of the Age 
of fifteen, which is by Verdid found to be 
good by the Cuftom, and Judgment is ac- 
coitlingly given againft him. 

* 'Et quoad propartem prsedifti WiWi^ &c?. 
dicunt quod igem ff^il^us nichil exigere 
poteft de praediftis tenementis nomine 
propartis, &c. Dicunt enim quod tres a^- 
crac terrac dc praediftis tenementis fiierunt 
perquifitum praedidi Johannis patris lui, 
tenoidum fibi & haeredibus fuis ; ablqj hoc 
quod praediftis Ricardus obnffet inde feifi- 
tus, &c. Et hoc paratae funt verificare, 
&c/ . 

• Et quoad refiduum omnium aiioruni 
tenemcntonim dicunt quod tenementa ilia 
font liberum feodum^ & tenentur per fer- 
vitium militare, & non de tenura de Ga- 
velykynde ; Dicunt enim quod tenementa 
ilia dudum fuerunt in feifma cujufdam 
fFillH de Faukeham^ qui ilia tenuit imme- 
diate de quadam MabiUa de ^orpel^ quae 
quidem Mabilla per cartam fuam concefljt 
& confirmavic ipfi JViWo & haeredibus 
fuis pro homagio & feryitio fuo omnes. 
terras fuas quas habuit in villa ipfius Ma- 
bilLe de EJfbe cum omnibus pertinentiis fuis, 
habendum & tenendum eidem fViWo & 
haeredibus fuis de ipfa Mabilla & harrcdibus 
fuis imperpctuum per liberum fervitium 

X * quartie 
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qinrtae partis feodi unius imlids, & per G^. V. 
i^nti cc feptem Mdos ipfi MMIU & ' 
hasredibus ^ annuaidm reddendo^ &c. 
pro cnrni iervitio oonfiietudine & dcmanda» 
Qoae ad iplam MaUUam vd iucredes liios 
aliquo modo pertiiiere poflent, &c. Dir 
cunt edam quod Dominus H. Rex avua 
Domini R. nunc per canam iuarn, pracdic- 
tarn cartam praDdidas MaHlU reckans, ilr 
lam gratam ^ ratam habens, eavpnedido 
ff^Wo de Faukcbam & haercdibus ibis con* 
cdlit & pro ip(b Rege & hasredibus fuia 



i^illo fiio confirmavk : £t proferunt hie 
tarn praedidam cartam pr9ndi(3tas MabilU 
quam prasdidtam cartam Domini H, R, 
quae pra9di£btm concdEonem teftantur ia 
K>rma prasdifba, &c Qui quidem Wtfftu 
de Faukeinm tenementa pnediAa extunc 
tenuit liberc per homagium & iervitium 
militare & liberum fervitium, ficut pnor 
didum eft, & inde obiit ieifitus, cui fiic-^ 
ceflit in iiidem quidam Galfridus ut filiu9 
gus & haeres, qui ilia fimiUter tenuit per 
Icrvidum militare. Qui quidem Galfri^ 
dus de tenementis Ulis feofiavit prsedioum 
Bicbardum de Gateuyk patrem pracdidto* 
rum Richardi filu Ricbardi & mm, & 
avum ipiarum Katharine & $iliarum, tenen* 
dum fibi & haeredjbus fuls imperpetuum 
de capicalibus Dominis feodi, &c. per ier-r 
vida quae ad ilia tenementa pertinent. 
Qui quidem Ricbardus toto tempore fuo 
tenementa ilia tenuit per fcrvitium mili- 
tare, & inde obiit feifitus ut de libero feo-e 
do; cui fucceflit in eifdem prsedidu^ 
Johannes de^ Gatewyk pater ipfiuwn Katha^ 

I rin4k 
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Reply, That 
no one can 
change Ga- 
vdkmd into 
Prank-Fee 
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raat trntiH fit Kent ate 

Hm 8c aliarum^ qui ilh fimUiter teifuft 
fervitium tnilitare, & inde €^oik fei- 
tus ut de libero feodo, &e. unde pe- 
tunt judicium, fire 

^ £t idem fFilfus^ atiosd prsttlidAs tresa- 
eras terrse, quas ipntaA&giKt^tbarfna & ali£ 
aflerunt pradi6him Jobamtm patf 6cn fiium 
perquifivifley dicit quod terra ilk nan fuit 
pcrquilimm pnaediOT Johawds^ imni6 jus 
pradifti Ricbardi patris, &c. & avi, occ. 
qui inde obiit feifitus, ficc. & hoc petit 
quod inquiratur per patriam, &pwDdi6ta 
katharina tc aHae fimiiiter. 

* Et idem JViWuSj quoad hoc quod p*- 
didta Katharina Be aliac^ nituntur prd)are 
prsedi£bi tenementa efie liberum feodum 
virtute prsediftae carta Domini Regis, di* 
cit quoad quamor viginti acras terrae, qua- 
luor acras bofci, & pr^i£him redditum, 
acedam tertiam partem unius meflii^ 
de pr»ii6lis tenementiSj^ quod non con- 
tinentnr in eadem carta, & hoc petit 
quod inquiratur per patriam, & Katharina 
& alia^ fimiiiter. 

* Et idem fFilPuSj quoad refiduum om- 
nium praediftorum tenementorum quae in 
praedi&a carta Regis continentur, dicit 
quod carta ilia ei obftare non debet, nec 
virtute ejufdem cartse natura praedidborum 
tenementorum, quae ante confeftionem 
pra?di6be cartas & tempore confe6tionis 
ejuldem fuerunt de tenura de Gavdykyndc, 
permutari potuit feu debuit ; didt enim 
quod fecundum Confiietudinem Comitatus 
Kanciae nuUus poteft de tenementis qtuefunt 
de tenuri de Gavefyhfnde facere liherum 

* feodum 
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^fiodm^ mijl tatftim Vomhm Km ^ At^ Oatf. v.. 

tfijcopo temaiur in C^U immidiati : £t 
didt i^uU tiraditShi AhHUa de fmfek dc 
vpk pimli^his ^F^i^ ^ Faiikekam wm- 
menta sila isiiiiic^ Uk tenuit u^rkB 4e 
qHodaa Ragito dt Mmufyej & idem 
kagerus iUa cenuit de ttierto di Burgb 
QiQC Comke £nwr^9 & idem Comes Ula 
tonuit: de -^prmitQo Henrico Rege, &c. & 
dick quod ipfe psratus eft venfioire fecun-* 
dum Cbnfbetudmem pnedif^ 
^ Et KaSbarina & afis diomt quod Con* R^inder^that 
fbecoda non eft taU» in pardbia iUis, qua- ^^ ^^Z °>^y, 
Jem p«diaus ^;XPkj iliam cflc afferitj di- ^f^ ?^ 
cpnt cnim cpiod Deminm Ript per cnrtam prank-Fec, 
yiftw pe^ facere H^enm feodum de tene^ tho* theLanda 
mentis ifM ftmt de Tennrd de Gavefyippide ^MziothxAdea 
tarn de iilis qua tmentnr de ipfo Rtge f$t.vaa^^l. 
diaii^ * quam de iJtis qua tenentnr de ipfi^ 
immediate : & hoc paraise funt vierificiire^ 
&c' Et itq)er hoc dies datus eis de au- 
dkado judicb fuo hie, &Qc. a die Paibe 
in X7 dies, utrum Tcrificatio ilia oontm 
jMiorcm cartse praedidbe admittenda fit 
£t quoad omnes alios articulos praodiftos 
unde partes pnDdidae pofiierunt & in Ju*- 

1 2 * ratam 
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* HmricMs Pratt dat Regi a Palfredos pro habenda 
confirmatione Dom. Regis de 4 Jagatis & 5 Acris terrse 
ia Villa de Braihvmt in Gavclkynd, ad tenendum dc 
catero in dimidio. feodi milids, ficut Charta BMwim 
de f #/»« Comids AlhemarU telbitar : Fin. Reg. 
Johannis, Memb. 8. Lami. Ptrtunh, \\\. 
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ratam j^srtrias^ prseceptum eft Vioeoomhi 

3 uod venire fadaty&c. pQftea^&cJoratores 
e oonfenfb jpartium doBd yancpmt & di- 
cunt ismr Mcramemom firam. Sec quod 
RidufNiui de 6«/ra9rit|)at«r pf»i^ki£^ZP/ 
n6& oUk feificm ^ pnsdiras tribus aa» 
terrae popaitem ^lus !^ilfi ooadngen- 
tilxK, Dicuiii etiam ^lod erOBdids 
24 acne tentt, 4 acm bofci, 30 Ibli^ 
dad reddituS)& tcrtia pais uniua mefluagii 
condnentur in pnasdi^ carta Domini Re- 
gis^ e«?epds xvaais terra de iiiHem quas 
non continentor in esidem outl e6 . quod 
poft confe&ionem prasdids came ilke 
quindecim acrae ten» perquifitse fuerunt 
Ideo Confideratum eft, &c. quod pne* 
didhis X^/^flK5,quoad quinq^ acras terras pro- 
partem fuam condngoites de pmli&is xv 
acris terras quas non condnentur in prasdic* 
ta carta, reci^eret feifinam iiiam & damna 
lua, &c. £t idem H^Wus quoad refidiHim, 
&c in mta, &c. 

£t quoad pra»ii6ta Tenementa in prae- 
did4 carta Domini Rc^ cootenta. Dies 
datus eft de audiendo judicio iiio in Ofta* 
bis Sanfbe Trin. &c. Poftea venerunt 
tarn prsedidi Ricbardus & fFtlPusqmm 
praedida Katbarina & alias, &c 
^ £t prsedifb Katbarina & alise, ad ma- 
jorem & pleniorcm evidentiam & deda- 
rationcm radonis fuae praeall^tae, viz. 
quod Dominus Rex poteft facere liberum 
rcodum de tenemcntis, quas font de tenu- 
ra de Gavelykynde, de aliis quam de illis 
quas tcnentur de ipfi> Rege immediate, 

' pro- 
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' profenmt hie breve Domini Re^ in h^DC Cktp. V. 

* verta. ^^^VNJL 

* Edwardits Dei gratia &c. Jufticiariis The King 

fiiia. ^ de Banco ialutem. Cum Ricbardus de writn to th« 

xxxam. vobis in eodcm Banco Katberinsm i^^l^ 
de Gsiejcyky Marg. & Elix, forores guldem dveto^M 
KaSherimey de dt^MS partibus unius Mefliia* the Tenqra 
^iy i&c (reciting the Premtfes in ^K6^/^>*ndl>efcentof 
in Efflbe juxta Mepebam^ m quo quidem ^^f *^*^ 
piacitaidemiiiVitfritfj & JFilPus placitan- 
do clamanrpcaBdi&as duas partes, &c. efle 
jus & rationaUlem partem fuam, quae eos 
contin^t de Haereditate, quas fiiit it/- 
clmrdi de Gaieztyk patris ipfbrum Ricbardi 
& WilPiy & avi earundem Katb. Mdrg. & 
EUz. agas haeredes ipfi funt, pro eo qu6d 
ilia teniementa ftmt de tenura de Gavely- 
kjrnde partibilia inter omnes haeredes & 
partidpes hujufinodi haereditatum in Com. 
ICanc. 2iC praedi6be Kaib. Margareta & 
EJiz. in eoidem placito coram vobis re* 
^ndendo all^verunt quid nos bujuf- 
modi tenementa in feodum militare C^ferjan- 
tiam nmtare pqffinms ex Regia Poteftate^ &? 
^ptod antecejfores noftri fie fecerunt pro eorum 
tibito voluntatis^ & cartam Domini H. 
quondam R^s Anglic avi noftri coram 
vobis eichibuerunt, per quam aiTerunt 
difhim avum noftrum tenementa prae- 
difta in feodum militare mutafle & con- 
firmafle % & quia Celebris memorial Do^ 
minus E. quondam Rex Anglic pater no- 
fter, cpiarto die Maii anno regni fui quarto 
Jobanni de Cohebam omnes terras & tene- 
^ menta fua, quae in Gavclikynd tenebantur 
2 ' in 
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Chtrter of Ed. 
1. changing 
the De^nt of 
the Gavelkind 
Lands of John 
deCffieiam. 



tai^t latttjEf In Kent ate 

in Com. Kane, in femtium mSttace mutai^^ 
vit, ficut per in^edtionem Rotulonun'' 
Guicdlarias ipfius J^cris nollri nobfe con* 
ftat, Nos canfideranUs quid $rai$fmutati(f 
ilia ex caufis eviientHms & ffo cmnmodo 
regni neftri necejpirw faSla fuiiy tranlcrip-' 
turn cartse Hlkis juxta ^(jpedioncm totu- 
lorum pr^domm vobis mitomm pne* 
fentibus interditfu^i, ut ilb in^efto in 
di6bo ncgotio inter prsefatum RicbardMm 
& WiU^um, & Kaib. Marg. & EUz. pro 
nofiro &: regni noftri honore & commodo, 
&Iva femper juflitil inoffen^ conluiti^ 
procederc valeat«. T. mdpfe apud fV^m. 
xii die Junii anno R. notlri decimo. 

^ Pra^£hifn etiam tranftriptum hie mi& 
{urn inferuCls irrotulatur in hfiec verba. 

Eimarius Dei gratis Rex Angtiie^ Do-* 
minus Hibemiie & Dux Aeqidtam^^ Ardii- 
cpifcopis, Epifcopis, Abharibos, Priori- 
bus, Gomitibus, Baronibus, Jufticiariis^ 
Vieecomitibus, Praepofitis, Miniftris & 
onmibus Balitvis & fiddibus (\m £dutcm» 
Ad Regias Ceifitudinis pot^atem peiti- 
net & cfficium, ut partium fuarum leges & 
confuetudines, quas juftas & utiles cenfet, 
ratas habeat, &: obfervari (aciat inconcxif- 
&s ; fllas aiutem, quas veff{i robur quan- 
deque diminuere potius, quam ai^e- 
re aut confervar^ videntur, aboiere con- 
venit, aut &ltem in mdius apud fideles 
fiios & bene meritos de <peciali gratia 
commutare : Cumq; ex diutina oonfiie- 
tudinc, quafe in Com-itatu Kancia quoad di- 
vifionem & partitionem terrarum & tene- 
jnentorum, quae in Gavelikendam tcncre 

* fcrienr 
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^ ible&t, freGoienta acddcrit, ut tcrrae & te- ChtpL V. 
nemcnta, qua in quorundam manibus m- ' ^ ^ 
t^CEi* ad magnum r^i fubfidium, & ad 
viftum multorum decenter iuf&cere folent^ 
in tot pattc* & pmiculas inter cohwcdcs 
poS^modum diftra£ta iunt & divila, ut eo- 
mm auUi pars iua laltem iufficeire poilit ad 
viAum: Nos obfequium laudabile dilefti 
& fidelis noftri Johamis de Cobebam^ 
quod nobis gtatanter exhibuit, gratis fpe- 
oati & honore proiequi volentes, ccKicedi* 
mus eidem & praecipimus pro nobis & 
basredibus m^is ut omnes terrae & tcnc- 
menta fiia, quae ad Gavelykendam in feodo 
tenet & habet in Comitatu praedifbo, ad 
primogenimm fuum vd alium hzredem 
fuum propinquiorem poft ipfum, ficut & 
ilia qi» per Seijantiam tenet vd per fer« 
vitium militare» int^e & abique parti- 
ti^me inter ^os inde faciendi ddcendmt, 
& eidem & ejus haerredibus fub eadem le- 
ge, lalvis in omnibus capitalibus Dominis 
fuis fervitiis & conluetudinibus, aliifque re* 
bus omnibus, quas ad eos de di6tis teae- 
mentis pertinere fblent, imperpetuum re- 
maoeant ; praefertim c6m in nullius pne- 
judicium codere videatur, fi circa terras & 
pofleffiones, quas aliis extraneis licenter 
concedere pouet, ad ejus inftantiam & 
oonfenfum liicceflionis fuse modum com* 
mutemus. Quare volumus & firmiter 
praecipimus pro nobis & hsredibus noftris, 
lod onuies terras & tenementa, qu± one- 
dus Jobannis in Gavdykendam in feodo 
tenet & habet in Comicam prasdi&o, ad 
primogenitum fiium vd alium haeredem 

^ fimm 
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r 'Book I. « foum propinquioram poft ipdun, ficut& 
V^'^V'NJ • ilia quae per Scgantiam tenet vd per fcr* 

* vitium nulltare, int^re abique partitione 
^ inter alios inde faciend^ deicendant, & ei- 

* dem & ejus hxredibus fob ^dem Icse^ 

* ialvis in omnibus capitalibus Dominis mt 
^ iervitiis & coniiietudinibus, aliifque rebusi 

* omnibus, quas ad eos de di6tis tenementis 

* pertinere folent, imperpetuum remaneant, 
f ficut praediftum eft. His Teftibus, Vc- 

* ncrabilibus Patribus R, Cantuarienfi Ar- 

* chiepilcopototius-^»^/i.^ Primate, W.Rof* 
^ fet^t^ & R. Batbon & fTelL Epifcopis, 

* fFaliero de Valencid avunculo noftro, Ro^ 
^ gero de mortuo mari^ Pagano de CaJurtes^ 

* Rogero de Clifford^ Roberto de Tybococ^ 

* Hugone filio Otonis^ TFabero de Hefynn^ 

* Sfepbano de Penecefterj Rogero de Norwode^ 

* & aliis. Datum per manum noftrum apud 

* IFeJim. quarto die Maii anno r^i noftri 

* quarto. 

^ Unde eadem Katbarina & alias dicunt 

* quod ex tenore cartas prasdidbe prasdido 
^ Johanni de Cobebam ta&sc fatis liquet, 

* quod Dominus Rex per cartam foam po^ 

* teft fatcre liberum feodum de tenementis 
^ quas tenentur in Gavelikendam de aliis, 
^ qi^m de illis quae de ipfo R^ tenentur 
^ immediate ; quae quidem Carta R^s re- 
^ cordum in fe gprit, per quod nulla verifi- 

* catio patriae in cx)ntrarium virmtis & ef- 
^ fedAs ejufdem eft admittenda in h^c 

* parte, & petunt Judicium foper oraemiflis 

* &c. Et foper hoc dies datus eft eis de 
CoQtunnfica. ^ audiendo judicio foo h!c, &c.' Afterwards 

^ntinnaares are entered for two Years more, 

but 
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bac nothing fiirther appears * on the Rcill. CU^. V. 
However it is pfcun by the Timfe taken to V^VN*^ 
confider of thia Maxtor^ that die Infbr- - 
matioit given to the Cotirt by the Kii^s 
Writ did not iatisfy their Doubt 

And the m<^ modem Reiohitiohs do not 
acknowledge any Prerogative fubfifGng in 
the Crown to change the LAw and Manner 
of Gavelkind^Deicents by altering die Te- 
nure, ^en as to iiith limds as are iaune*" 
diately holden of die King. 

Mr. Lombard iays, that if Lands of an-- 
cient Soo^-Scrvice comtf to the Crowni 
and be delivered out again to be holden either 
of the Fkince in Cafite^ or by Knight-Ser^ 
vice of any Manor, they ought to deicend 
according to the Guitom, notwithfianding 
the Tenure'be altered. Peramb. ^. 

And this Pofidon is warranted by the 
Opinion of the Judges in Datif.2^. Where k 
^ is agreed, by them all, that tho* the Cuftom 

• of Burgage Land is in Socage, yet, if af- 

* terwards the Lands come to a Tenufe 
in Chief, or by Knight-Service, this 
changes not the Cullom *, which always 
runs with the Land, and not with tne 
Tenure. As Lands in Gavelkind are of Anfe ji?. 
Socage Tenure, yet if they are changdd 
to Knight-Service the Cuftom is not al« 
tered, but all the Heirs (hall inherit.** 

And the fame is the Opinictfi of H^}K^si6< 
Cb.J. in his Hifi. of the Cm. Law 223. Jj^^^^ 
Even in Kent if Gavelkind Lands eicheat, or ' *^* 
come to the Crown by Attainder, or Difib- 
lution of Monafteries, and be granted to be 
holden by Kn%ht-Servicc, or fer Baromam^ 

K ' die 



i^ (SBlat IdttOtf in Kent Wt 

%bfk I. &e Colbomary Defcent is not changed^ nei- 
V'^^V"^*^ ther can it be but by Aft of Parliament, far 
it b a Cuftom fixed to the Land. 

And accordingly we.fec, that diofe^ who 
of late have been inclined to difgavel thdr 
Landsyhave applied to die Lqgiflatvu^ for that 
Purpofe. 
Of<3ayclkind But tho* the CSiangeof die Tenure be not 
lands in the ^ total Extinguifhment rf the Cuftom, yet 
C^. it is ftill anodier Qjeftion, whether if 
Lands of this Nature faU into the Hands 
of the King, \vfao i$ the Soveraign Lord 
of all Lands^ aikl who can hinifelf hold 
by no Tenure, or into the Hands of 
the Lord who hdds over by Knight-Service, 
this may not caufe a temporary Sufpenfion of 
«the CudxMn during the Continuance of fuch 
Unity-ofP6ficflion. 

And firft let us fee how (^vdkind Lands 
defbend while in the Hands of the Crown. 

As to this, Mr. Lombard in his PerapA. 
\li. makes a Diftindtion, " That ' if Lands 
" of the Nature of Gavelkind come into the 
" King's Hands by Purchafe^ or by £i(jieat 
*• as holden of the Manor of A. whidi he 
* ^' purchaied, after his Death all his Sons 
" fliall inherit and divide them. But if tlwy 
come to him by Forfeimre for Trealbn, 
or by Gift in Parliament, fo that he is 
*• feifcd of them in Jure Coron^j then his 
''^ eldeft Son only, which fliall be King after 
** him, Ihall enjoy them**. 

The firft Part of this Diftin£tion is de- 
nied to be .Law by Jtu^eTwifden^ t Sid. 138. 
Raj/nL yy. -And is founded m^ely on what 
is iaid by Serjeant Soudi>coi .in the Cale of 

fTtllion 
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TVtllioH and Lard Berkeltfy Pkw. 234. S. Chap. V. 
That the King's Purchafc* vefts not in his 
Body Politick, but ih his Body Natucal ; and 
tKcrctbre if Lands in Gavelkind arc given 
to the King and his Heirs, and he dies hal- 
ving two Sons, they ihall both inherit to* 
^ther. 

But there is no Foundation in Law for 
this Opinion ; for whatever Way the King 
attain th6 Pc^eflion of Lands, as if he pur- 
chaie Lands to him and his Hein, he is 
ieifed in Jure Coroiue^ and if he purchale 
Lands of the Ciiftom of Gavelkind, and dies 
having divers Sons, the eldeft only fhall in* 
herit tnefe Lands, Co. LitL 1 5. b. 

Nor is it at all ftrange that the peribnal 
Dignity of the King fhould fuperiede this 
Cuftom, (ince it will caufe the lame Change 
of the Deicent in Lands at Common Lawi 
for the eldeft Daughter or Sifter of a King 
Ihall inherit all his Fee-fimple Lands \ as wai 
the Cafe of ^een Mary. Co. Litt. 1 5. i. 

And the diihim ofSouibcot is in the very 
Cafe dehied to be Law by ^jfytboity Browne^ 
Jufiice^ who hokis, that if the Kii^ has two 
Sons and dies, each (hall not have a Moiety 
of his Gavelkind Lands, but the eldeft Soq 
fhall have the Whole by Prerogative. In* 
4tC!A the &me Judge admitts that if Gavel-t 
kind Land defcends to the King and hisBro^ 
ther [which muft be underftood of » De-« 
c^nt irom a SuUed] each of them (hall 
tsdce a Moiety \ lor it the King (jbould take 
the whole he fhould do a Wrong to the other^ 
which his Prerogative vnll not extend to« 
jP^, 247, WiUion and Lord UerhUy^ 

Yiz .Which 
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R»k r Which a^^ with the Opinion of Afc/& 
h^^\r^yufi. 35//. 6. 28.^. That if Lands \n 
{Gavelkind deicend to the King and his Bror 
ther, the Kin^ (ball be in the iame Condir 
tion as another Peribri, and l^e and his 
Bfodier fliall inherit jointly. Wherein is tQ 
be noted the Oivcrflty between a Defcent 
from a Subjeft to the King, and a pdcent 
tpgether with the Crown. 

But the Poflcffion of the Crown of Lands 

originally Gavelkind, and a contrary Courfe 

of Defcent by Reafon thereof, dcftroys not 

iHit only fuipends the Cuftom, and upon a 

Separation by Grant of th^ Lands to a Sub? 

je^, it immediately revives, and the Land; 

are again partible among the Males. Gouge 

and fFoodwin^ Mich. 8 Geo. 2. B. R. 2 Sid. 83, 

I Sid. 138. by Swifden Jtd.in the Cafe of 

Wifefnan and Cotton : And t>y the Opinion of 

Sir Antb. Browne Juft. Lamb. Peramb. iU^ 

And the Authorities before, fag, 65. 

Ppw Gtvkl- In the next Place it is to be confidered 

•'rf d^oraa ^^^ Gavelkind Lands efcheating or granted 

in the Hairf* ^Y ^^ Tenant to the Lord holding over 

pf AeJLonl. by Kni^t-Service will dcfccnd while in his 

ijands. 

The Cuftumal of Kent mentions that if 
. any Tenement by Death or Ceffawit efcheat to 
the Lord who holds over by KnightrService, 
or be by the Tenant granted to him, it Ihalt 
not be oartible among the Heirs Males of 
the Lora. And this is! followed by Mr. Somnen 
144, 149. Indeed Mr. Lamh/f. \\X. very 
j^opcrly doubts concerning it as not know- 
ing whether it be verified by Experience. 

- : Tc« 
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Yet it feems certain that the Cuftom was Chan V, 
anciently thus underftood ; for in iiEd.i. Itin. ^^^^T^^ 
Kane. rot. 53< Berewicke Roil^ upon an I(^ 
fue whether Lands were Gavdidnd or not, it 
is recorded that * ^ ^otm Comitatus quaefitus • For tiie 
quibus modis tenementa tenta in Gavele* Meaning of 
kynde mutari pofliint in liberum feodum, j|*" ^^ 
dicunt quod tantum ex fefto & conceflione ^^^^j^ 
' R^um Angliit & Archiepifcoporum Gwr- ' ' * 
tuarienfiumj & fimiliter quando ut efchea-r 
ta revertuntur ad Dominos feodoruni, quo»> 
nun tenementa, ad qux dominia hujufmo* 
di tenementonun tentorum in Gavelet 
kynde pertinent, liint liberum feodum \ 
& fimiliter quando redduntur in manu9 
hujufinodi Dominorum pne nimio onere 
fervitiorum fine fpe ipfa rehabendi ; fed 
dicunt quod fi forte praedifti Domini hu-> 
jufmodi tenementorum retixKlederint eis, 
qui ilia prius reddiderunt, quoquo mgdo, 
tenementa ilia revertuntur ad priftinam 
ConHietudinem, & fiunt Gavaeltynde, 
prout ante redditionem extiterunt, iixl bc^ 
ne licet Dominis tenentes (uos OBonerare do 
fervitiis inde debitis, & nihibminus tene- 
menta praidida renunent pardbilia per 
G>nfuetiulinem de Gavelekjrude.'* And 
Judgment was given accordingly. And the 
iame Record may be found in HiU^ i6 Ed. 
I. Rot. 21. B.R. whither it was removed in 
order to Execution/ 

It is likewife mentioned in GouUsh. 1064 
to be £dd in an ancient Book of 4 Ed. 2« 
In a Nuper ohiit \ that if Lands which have 
been departible and departed come into the 
(jord's Hands by ^fcheat, they fiiall not be 
f de* 
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Bflokl ckpaitiUe ki hb Hands, vd in tnanibus a^ 
' Hoijus aUus Perqut/Ucris nan poffunt ^tiri % 
and it is there faid that fuch likewife was 
the Opinion of Bromkyj L^rd Cbancelkr. 

But the Strength of the later Authorities 
is to the contrary. 

It is fiiid by the Court 14 H. 4. 9. b. That 
if Gavelkind Lands come into the Hands 
of the Lord the Cuftom is not extindt, a^ 
if the Lord of the Lands in Gavelkind pur- 
du(e, &r. his Heirs Males fhall inherit by 
die Qiftoni And Broolu in his Abcidg- 
ment of this Cafe, Tide Cufiom 19. and 
EHttngu^bment 14. lays, that Unity of Pof* 
iisflkm is not an Extinguifliment of the 
Cuftom of Qivclkind, Borougb^Englifiky or to . 
be endowed of the whole, &f bujufmodi which 
run with the Land. 

i I H. 7. 25. *. It b laid by Wooi^ that if 
the Loid purchafes Land Molden in Gavelt^ 
kind» both Sons of the Lord Ihall inherit, a$ 
liirell as if it had renuined in PoiTeffion of 
^e Tenant \ for that Gavelkind ^rifes (^ 
fitrdmt) on the Land only* 

Unity of PolfelBon in the Lord vrill not 
Kurt the Cuftoms of Gavilkind or Borough-^ 
Engliftij becauie of the Generality of them, 
they extending themfelves throughout the 
whole Country. Keikv^ 80. 

It is holden by Brown and Hak Juftices, 
Palif.iz. That if Lands in Antient De- 
meihe are partible among the Heirs Males, 
^nd the Lord purchafes th'efe Lands, his 
Heirs Males ihall inherit together, and yet 
ip ^is Hands the: L?wd i§ Fr^.Fee, 

• |n 
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138. One of the Councel aflbts diac if Ga«* 
Velkiiid Lands are hokkn of a Sdffiiatf 
which holds in Kn%ht*Service» and aftov 
wards they efchear^ the Gavelkind Qiflom 
is deflroycd ; and of this Opinion is fFif9d^ 
ham^ Jufi. in the iame Cafe^ i KA. so$. 
which is denied by Twi/Jen^ ^. 1 $id. 138. 
who, as is there laid, was well verled in the 
Laws of his own Country. 

In this laft Cafe it is not exprefly denied 
by Tm/dm that the Qiftom is fufpendcd^ 
but only that it is deftroyed : Indeed the # 

reft of the later Authorities are very ftrong i 
otherwife there might be fome Colour to by 
that thefe Lands, being become by theUni*- 
cy%of P<^effion Parcel of the Manor lb hoL^ 
4cn by Kni^t-^Serrice, Ihould partake of the 
general Nature of the Whole, andpafi widi 
die reft to the eldeft Son, rauher than dM 
the Manor (hduld be difmembered by a dif- 
ferent Defeent' of the Demefhes ; according 
to the Rule, tranfamt am univerfiiate^ fiut 
pirfe noH tranfaaU. / 

It may not be improper to confider in ^ 
the next Place by what other Meaq^ the 
Cuftom of Gavelkind may be altered, and 
the Lands made of the Nature of thofe de- 
ibendible according to the Courfe of the 
Common Law. 

I. The Qiftom of Gavelkind is oot]>a^. 35. 
changi^ though a Fine or Recovery bcFmeorRmi- 
had of the feme at Common Law ; for it is ^"7 ck««« 
a Cuftom by Reafon of the Land, ^d^^^^v^ 
therefore runs always with the Land. Fincif% y^^ i^j^s^^ 
Law 1 5. 

But 
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Book. I; But otherwile, fays the &me Book, it in 
'^Cy/^^ ^^ Lands in Antimt Demefne partible among 
ticnt Demefiie ^^ Males, for, there the Cdtom' runs not 
Lands partible with the Lands fimply, but by Reaibn of 
remain fo, the Ancient Demefhe ; and therefore, be^ 
when Prank- caufe the Namre of the Land, is changed 

by Fine or Recovery from Ancient Demefne 
to * Land at Common Law, ^e Cuftom 
of parting it among die Males is gone. 

But it feems this Author is miilaken in 
the latter Part : For in Dyer p. 72. cited in 
the Margin of that Book, it is faid to be the 
• better Opinion, That if the Lands in An- 

cient Demefne, which are departible among 
the Heirs Males, are aliened by a Fine at 
Common Law, the Courfe of the Inher^ 
tance ihall not be changed, nor the Lancb 
made d^fcendible to the Heir at Common 
Law. 

And the Cafe is more fully reported, in 
Dalif. 12. Where HaU and Brawn Juflices^ 
hold, that if there be a Cuftom within An-- 
cient. Demefne that the Lands there (hall 
be parted among the Heirs Males, thoi* 
the Tenant levies a Fine of his Land, or 
fulFecs a Recovery at Common Law, yet 
the Lands are departible ^as before; for 
this Cuftom runs with the Land, and 
is not in reiped of the Seigniory which 
is Ancient Demefne ; for if the Lord pur- 
chafes thefe Lands, his Heirs Males ihall in-' 

herk 



• It is rendered Frank- Fed till the Fine or Re- 
covery is reverfed by the Lord in a Writ of DifceS. 
$ Ed. ^6* BrQ.Fifn^ 36, 47, loi. 
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lleric togedieri and yet the Land in his , Ck^.jr« 
Hands is Frank-Fee. But Mnmt^^f Cb. ' 
y. e amir a % for this is not like the Qdftom 
of Gavdkind, wiiich is anncnd to the Land» 
and is bjr. reaiCbn of the Land ; but in And* 
cnt Demefiie the Cdlom is annexed to 
{irewdk ave) the Land by ReafoA of Antient 
Demefiie, and dierefbre when tl^ Lands 
become Frank^Fee they {hall not be de-* 
partiUe» 6x the Nature of Antient Demefiie 
being changed, the Qiftom is alio changed. 

The Opinion of Hale and Brown in the 
forq^ing Ode is agirecable to what is laid 
down 49 Ed. 3. 8. a. by Kirttm (a Name a* 
bridged, as I cake it, for Kyrketm a Ju^ggeof 
C B. at that Time) concemii^ Lands in 
Antient Demefiie delcendible by the Cu« 
ftom of the Manor to the youn^eft Son 1 
in which Cafe, lays he, if the Lord of the 
Manor rdeafes to the Tenant all his Rieht, 
(o that he has loft his Seigniory, or if he 
confirms to hold of him by Icflcr Services, 
the Namre of the Tenancy is not changed 
having Riqgud to the Inhericmce of the 
Tenancy againft the Heir, fipr the youngeft 
Son ibm kive the Land as he would have 
had before, and not the Elder; neverthdds 
as againfl: the Lord whordeafed, having re- 
gard to hisSeigaiory,the Tenancy is chaii^. 

But in Quefticms of this Kuid the Qit 
ftom of the Place is gceady to be regudr 
ed, for the general Jntendiwnt of Lair 
nuy be oontrouled by a tiGig? to the ogn- 
trary. 
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<oA t. 2. If Q](>yhold Lattds by the Ct^m cf 

j^l^VIV/ the Mwor be of ^e Nature of Borai^b^ 

Yelkindin *' -^^^^^ OT Gavelkind^ and the Lord fevers a 

CdpyboUnot Copyhdd ffom the Manor by gnmtingthe 

deftroyed by Inheritance there<^ to a Stranga> in Fee, 

|^^« 6r by making a Lcafe for Years of fuch Co- 

l^^^ pvhold by Indenture, yet the CMoms of 

Gavdkihd or Bdrougb-Englifi and all ' other 

Cuftoms ivhich run with the Land remain 

notwidiftanding the Severance. 4 R^p. 15* 

a. in Miifrtl and SfHttk's Cafe. 2 Lfm. 208. 

Beak and L^figley. 

Ko AaoTthe 3. Laftly, %e 0>^er of Land^ eannot by 

Tcnantcan hfeCratit change the Ojiurfc of the Defcent ! 

•1««^« M*«- For if a Mati feifed of Lands in Gavelkind 

cfctiSS^ give or devife them to his tUefi Heirs, he 

Xani. cannot thereby alter the <^omaiy Inherit 

tamce but the Law, y/ res magis *vaiea^ re* 
jefts the Adjeftive Eldejf. Co. Ut$. 27. 
NoroTBo* And die fame Law is of B9t9iigh^Emg- 

lOttghEng- M> : For a Perfbn after 27 H. 8. made a 
Fiih. FeofRnent of B^ougb^Etigtffib Lands to the 

tJfe of himfdr and the Heirs Mates of his 
^^ody fecmdttm Curjim Comnmnis Legis^ and 
afterwards died feifed i and it was the Opi- 
nion of the whole Board at Serjeants-InH^ 
that the youngeft Son (houki have them by 
Defcent notwithftanding the Words before- 
mentioned. Dyer tyg.k 
Nothing tail tJpon the whole it may be conchided 
SSSca! *^^ the Natuiie of Gavelkind Land cannot 
vclkind but ^ entirely changed, nor the Cuftom cxtin- 
an Aa of guifhed beyond a Fbflibility of Revivor, nei- 
Parliamcnt. ther by Alteration, of the Tenure, nor by 
Unity of Pofleflidrt of the Lord, or of the 
King, nor by Fine or Recovery, or other 

Aft 
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'A& of the Farcy, nor indeed fay wy ordi- dnp. V. 
nary ^feln$, but by Aft pt BMrfiamcnt ^-O'^'^^ 
only. 

>Vbidi oatunlly leads me to confidor tlie 
Statutes made for J)i%raeUiDg Lands in 
Km^ and the B£k6tM of theoL 

TJic feveral Statutes mide for dus Pdf- Tht4t%|. 
pofeare 31 H.S. 3. and fix private A^ not^^dliiig Sta- 
printed in the Statute Books, one in 11 H. ??' 5!? ^* 
7. for c%i^dKi« the Lands of Sir Riciatd*^'^^' 
GiiUefinrd', anodicr 15 A. 8. for the Lands of 
Sir Hen, ff^at only ; another %S i Ed. 6. 
another j Eliz. and another in the 8th Year 
of the &me Reign, and the laft in 2f Jm. i. 

The Words made Uk of by the Statute 
%xH.%. g. are. That aH Manors, Lands, 
Tenenient^ Woods, Failures, Rents^ Ser^ 
vices, Reverfions and Remainden, Advow? 
Ions, and all other Hereditameno whatfo? 
ever lying and being within the County of 
Kiutj of which the Fieribns mentkinea in 
the K&, were at- that Time feifed, which 
then wtre of the Tenure and Nature of Ga- 
velkind, and before that Tim^ had been 
departed or departiUe ^'between the Heirs 
Males by the Cuftom of GavcUdpd, fhouTd 
bora thenceforth be dearly changed fit>m die 
iaid Cuftoni, Tenure, and N^tMre of Gavelr 
kind, and fhoukl from that Time in no 
wife be departed or departtble by the iaid 
Cuftom of Gavelkbd between the Heirs 
Males, but* ihould remain, revert, abide^ 
defcend, come or be after and according as^ 
Lands, Tenements, &r. do or may de^bend^ 
remain, &r. according to theComnusn lii^c 
pf t\A% RealiQ, and as other M^nors^i Lands 

L 2 ^d 
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Book I. and Tenements faebg in die fiud County tf 
VrV"VJ Kpa which never were held by Service of 
Socage, but then were and always had been 
holden by Kni^t-Senrke, do defoend, &^« 
and in fike Nwmer to d^xnd tnd be def^ 
cendible, remain, revert, come and be in^ 
hentsHt to the Heir or Heirs after and aip* 
cording to the fidd Coinxnan Laws, &r. 
And that all and fingolar the &]d Lands, 
Tenements, Hereditaments, &r. ibodd from 
. thencefbrdi be accepted, takeny inherited, 
deemed and judged to be like as Lands, 
Tenements, &c. at the Common Law, &c. 
.and in fudi Manner and Form as if die 
fitme Lands, Tenements, &fc had never 
been of the &id Nature of Gavelkind ; any 
Uiage or Cuflx>m in the &id County to the 
contrary notwithftanding. 

And in the Statute of Ed. 6. There is a 
i Sid. 1 35, Oaufe, That the Lands ihould be di%aveUed, 
and Ihould from thenceforth be to aH Intents, 
ConftrgAions and Purpofes whatfbever as 
Lands at Craonnon Law, as if they had ne- 
ver been of the Nature of Gavelkind, and 
diat they ihould deftend as Lands at Conunon 
Law, any Guftom to the contrary notwith* 
ilbndihjg. 

The Wads of thefe. Statutes arc vcryge* 
neral to make the Lands as if they had never 
been of the Nature of Gavelkind, but the 
C6nftru£tion is more refirained: 

In an Ejectment iat Lands in Kem a 
Queftion arolc, whether Lands which had 
been Gavelkind, butwere by 2 & 3 £1/. 6. 
di%avelfed and ma^ deicendible according 
to the Coudc of die Common Law, did 

!Jot. 



flocwkhftaiidkig remain devilbbk by Will C^^. V. 
flcoording to me Oiftom of Kmt as to Ga- ' 
vdkind: And the Court after twoAi^i- 
ments adjudged that the Statutes of dt%i:vd<* 
ling only took away the Birtibilitjrt am noc 
Ac odier Qualities or Oiftoois appertaining 
to Lands in KM d the Nature cf GmA- 
kind ; for that they are merely collateral to . 
die Nature of Gavelkind (thoi^ ff^ndbam 
Juft. dioi^t them Parts d the Qiflom of 
Gavelkind) : And the laft Claufe, that the 
Lands Ihall dcfoend according to the Com^ 
mon Law, ihall qualify the Goieralityof the 
precedent Words: And tho^iiich Guftom were 
to be taken to be Parcel of and comprdiend- 
ed under Gavelkind, vet it was not die De- 
Ggfi of either of thele Ads to divcft thcfe 
Ijahds trf* any of their former PrivilegQi 
not exprefly altered by the Letter of thefe 
Laws ; for eife inftead of a Benefit which 
die A£b intended (they being made on the 
Pedtion of the Peribns therein-mendooed) 
die Owners of Gavelkind Lands would fofitr. 
. a great Prgudice by the Lofi of their for- 
mer Privileges, as in the Cafe of Forfeiture 
fbrFdony and die like. Hiff. liCar.i.B.R. 
nf. 476. IVifemim and CsT/mt. Hard. 325. 
I Sid. 135, Raym. 59, 76. i Ltv. 79. 
And die £une Opinion had been before de- 
clared cbiter by G^fmn Cb. J. concerning 
die Statute 31 tf. 8. 3, that it extends to no 
other Qrftom of the Land, fiive diat of the 
Dcfocnt. In the Cafe of Broftm and Brookes 
1659, according tt> a MS. Note which I have 
feen df that Cafe written in the Hand of Pm- 
tirtan^ afterwards Ch« J. 

It 
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Book L It may be a proper Caution to the Rear 

Xy^f^J der, that iil thde diigavdlmg Statutes being 

pariicuiar AAs, the Courts of Law cannot 

take judicial Notice of diem ; but if any 

Ufe is prc^fed to be made of them, an H^ 

tefted Copy eieamined widi the Recoitl ought 

to be given in Evidence. Indeed the Statute 

31 H. 8. €. 3. biing printed in the Statute 

Book by the Kinp's Printer, according to 

V. Salk. 566. (^c Riodem Praftice Credit will be givqn 

to it, and it may be read in Evidence to a Ju- 

-fv as a true Copy. 

This may fuffioe to fliew vAm Lands in 
general are of the Nature of Gavelkind. 
Remainder of It is iurdicT to be obferved,* that a Re- 
^elkind mainder, being but the ReTidue of the Eftatc 
^^' t in the Land, fiSolldefoend in die lame Man- 
ner ai$ tli^e Land$ in Polfeflion. As if the 
Anceftor die (qfed of the Reverfion or Re* 
inainder in Fee or Pee^Tail' expo£ixmt on an 
Eftate fqr L|fe or ip Tail, this fliali be di-^ 
vided among all the Heirs Maless and fiich 
Remainder ^ of Bcrmgb Englijb liuids fhall 
^dcend to the youngeft Son. 26 H. 8* 4. 
b. ^ro.CuJiomi. If^mb. f'eram^ SA^. Jpjyet 
128. Stykj^ip. 
^. The Ufe alfo of Gavelkind Land fhall ibl- 

low the Nature of the Land put of which it 
iuues, and bepartible among all. the Nbks, 
it not beingla Thing newly created but the 
ancient* Ufe. And in B^cugk Englift> the 
Ufe (liall defcend tq die youngeft Son \ for 
even before the Statute 2^ H. 8. tt^e Chan-; 
cellor in Cafe of a Ufe of <jravelkind pr Bor 
rm^b EMgUJb judged by Imitation of the 
Rules of the Common Law, and the Nature 

and 
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ind Qoalicy cf the Land. 14 H. S, 6. a. Cfatp. V. 
r6H. 8. 4, *. 2 -Rflfl^s ^«r. 780. 27 M V-OiTXi 
8. 9* 2 1 £i. 4. 24. ^. $ Ed. ^y.b. Bra. 
Ferment aP Ufis^ 32. i Rep. H. loi. 4. 
Co. Uit. 23. tf. And the iaxne it i$ at pre- 
fentof aTnift. 

If a Fur or Market be hokten on Gavel* Profits of 
kind Land, fiich Pn^ts thereof as arife ^ ^^ or 
litjni or by reaibn of the Soil (hall defcend in **"'^- 
the ikne Manner as die Land would 
dcicend by the Cuftom ; but fuch as are 
independent of the Soil fhall go to the ekleft 
Son only; as may be inferred from 
what is laid down by the Court, Moor 
474* in the Ga& of Heddtf and JFell^ , 

inmfe^ That if the King grams a Fair or 
Market with Toll certain to a Man and his 
Heirs, to be holden within Land which is 
Borough EngUfby and the Gmntee dks, the 
Heir atCoimnon Law fliallhave the Fair or 
Market with the Tdl, but theyounger Sob 
Aall have the Fidcage and Stallage as inci*- 
dent to the Soil. And the £uxie Thing was 
^iffirmed ohUer hj Bmy Cb.Baron^ in the 
Cale of Rdow and Bidurion^ Trm. 7 Geo. 
f. mScacc. becaufe the £3rmer is not annexed 
to the Land, but die kxtxr are incident to 
the Soil. 

There is no Point concerning the Law wiiat Rents 
of Gavelkind that has given Occalion to a out of Gavel- 
greater Variety of Oprnkms than this, Whe- kind follow 
dier a Rent ifliring oiit of Gavelkind Land ^^3" "^ 
fliall follow tl^ Nature of the Land or no. 

Indeed the Books generally agree, that a 
Rent which has continued Time out of 
N^.ind is of the Nature of the Land, and as 

2 fuch 
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Sookt. fuch (hall be draarrible iflfDng the 7Mk§ 
Males, and the Wife (faitl beendowed«^a 
Moiety, &c 4 ^^ 3- 3<- ^^q. Cu/tm^ 58. 
Fitzb^Diwer^ 113. 

Bat this muft be taken with a Dif^dion^ 
that it be not Rent-Service Parcel of a Ma^ 
nor ori^nally holden by Knight-Sovioe^ 
which will dekxnd with the Manor : 

For dio* the Tenancy be of Gavelkind 
Nature, yet the Rent-Sorvioe by which fiic^ 
Tenancy is hbiden nmy well be defcendiUe 
at die Conunon Law. 7 £^ 3. 38. FUzb^ 
Ao9wrfy 150. Ltmb. Peramb. 548. 

Lord, Mefne and Tenant, and the 
Land is hokien in Gavelkind, yet the Rene 
and Service of the Mefiie mav be holden at^ 
0>Ruiion Law, unlds it is e4)edally fliewii 
ttuit die Rent is of the lame Nature as the 
L^du. 21 H. 6. ii.b. 

Nor does there ever feem to have been 
any Doubt concerning a Rent referved on a 
dift in Tail, or Leafe for Life or Years of 
Gavelkind Lands, but as incident to tht 
Reverfion it fhall foUow the Nature cf the 
Lands. 22 Ed. 4- 10. b. Dyer 5. b. 

But the Great Queftion has been concern- 
ing a Rent-Charge out of thefe Lands com- 
mencing by Grant within Time of Me- 
mory. 

The Authorities which make for the Heir 
at Common Law are thefe. 

Rent or Common out of Land in Gavel- 
kind, Barot^h EngUJh^ & bujufmodi^ if of 
ancient Time, (hsm be of the Nature of the 
Land, as that a Wife (hall be endowed of a 
Moiety i but otherwifc it is of a Rent niew- 
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ly granted. 4 Ed. 3. 32. Bra. Qfficm^ 58. ^ <^^X- 
///ST. Dawer^ 113. 

Tnif. ^6 //. 8. 4. ^. ^^^//9 Jiifi. holds, that 
a Rene granted out of Gavelkind Land (hall 
not be panible anoong the Males, becade 
the Preicriptton is the Thing which makes 
the Land of fuch Tenure, and this ought to 
be for Time out of Mind, and therefore 
cannot take Place in this Rent newly com^^ 
menced ; and the Rnefaiption of Gavelkind 
alio is that the Land is holden in Soo^ 
and this Rent does not lie in Tenure, and 
therefore the Prefcription cannot ftrve for it. 
Put Norwich zxiA, Fitzberbert^ Juftices^ held 
the contrary ^ and Fitf^bert laid, that he had 
known four Judgments in Point that the Rene 
flail follow the Nature of the Land. 

And the very Term after Sielkywain* 
tains his former Sentiments, and lays, that he 
had always been of Opinkui, tho' Fitzber^ 
heri thoi^t the contrary, that a Rent-charge 
out of Gavelkind Land is not departible % 
but that if the Rent is referved on a Leale, 
fo that it is incident to the Reverfion, per- 
adventure it is departible. Dyer 5. t. 

A Cuftom never extends to a Thing 
newly created, and jiierefiare if a Rent be 
granted out of Gavelkind Lands, or BerougB 
Englifibj the Rent (hall deicend according to 
the Cburfe of the Common Law. Co. Cofyb. 
SeS. 33. 

The Authorities, to the contrary are thcfc* 

Inter Plac. AJJifarufn in Com. Kane. 10 Rie. 
2. An Afllfe of Mortdanceftor brought by 
Stephen atte Cbercbe^ Clerk^ and Kuboki his 

M Bro- 
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Brother, as Hrics to their Father Stephen atte 
Cbercbe^ againft Ti^, Nortbryn and others, 
for a Rent-charge of a third Part of three 
Bufhels of Salt ifluing de terriSy tenemenHsy fa- 
lindy ^c. in Hertye \ the Afiife t^ing taken 
by Default, the Recognitors find that the 
Father of the Plaintife died feifed in Fee 
of the laid Rent, and that the Plaintifis are 
his nextr Heirs : * Qusefiti iidem Rea^i- 
^ tores qualiter iidem Stepbanus attf Cbercbc 
^ Qericus, & Nicbclaus funt propinquiorcs 

* hseredes ipfius Stepbani aite Cbercbe pa-^ 
^ tris, diicunt quod tenetnenta, unde red- 
*' ditus ille provenit, funt de Gavelkynde 
^ & parribiiia inter mafculos, & a toto tern- 
^ pore exftiterunt, & redditus ilk eft ejmfdem 

* natur^y & e£i debet fecundum Confitetuainem 

* tenura illius: Quaefiti iidem Reo^ito- 
^ res cujufitiodi redditus, redditus ille eft, di- 

* cunt quod eft reddkus eneris** And then 
they find the Plaindfis Title to the 
Rent. * Quabfiti iidem Recognitores fi rcd- 
^ ditus ille aliquo tempore poft donum pre- 
^ didum pardtus fuit inter maiculos> di- 
^ Cunt quod poft donum pra^idhim non fu^ 
*' erunt duo filii fimul alicujus antecellbrum 

* praedif torum Stepbani atte Cbercbe Clerici, 

* & iViV/&<?iii/, inter quospartiripotuit, praeter 
^ eoidem Stepbanum & Nicbolaum^ (and then 
' they find the Damages) Et vifo & diligenter 

* examinatoveredidopraidiftOjConfideratum 
' eft quod praedidhis Stepbanus atte Chercbey 

* Clcr & Nicbolaus recuperent feifinam fu- 
^ am de redditu prsedidto, &c, & damna 

* fua, &c. 

Rent- 
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Rcnt-chargp, Rent rcfcrvcd, (^c. IhaH C^^f^y- 
follow the Nature of the Land. 22 Ed. 4. 
to. A 

If a Rent be granted in Fee out of Gavel- 
kind Land^ it fliall defcend to all the Molcsw 
Lami. Peramt. |;^. 

Said bj Fiszberkri and PoUariy Jufticcs, 
and not much denied, that if Rent is grant- 
ed out ot Land which is Cuftomary, as £^ 
rot^b E^gU/b or Gavelkind, or where Dower 
is <H a Moiety, 6f bujufmodi^ the Rent (hall 
be o^ the Cuflom and Nature c^ the I^uid, 
tho* the Rent is granted out c^ the Land 
widiin Time of Mentiory, or at this Day. 
14 H. 8. 7 6f 9« Bra. Rents^ 20. ibid. 
Ct^om^ 65. 

And the Opinion of Fitzberbert and 
Nffrwicb^ 26 H 8. 4. b. juft before cited. 

In Ancient Boroughs, where Lands and 
Tenements are devifeable by Will, a Man 
idfed of a Rent-Service, os Rent-Chargq 
may deviie it. LitL Sell. 585. i Inft. iii.a. 

But diis Qieftion is at le^;thput in Peace 
by a later Determinadon : 

The Quellion was, whether a Rent^ 
charge (panted out of Gavelkind Lands to 
a Man and hb Heirs fhould go to the Heir 
at Common Law, or be partible amoi^ all 
the Sons ; and after folemn Argument by 
two Kmt^ Councel, and Confideradon of all 
die Cafes, the Court held that the Rent 
ought to defeend to all the Brothers ac« 
cording to the Defcent of the Land^ becade 
the Rent is Part of the Profits of the Land^ 
and iilues out ot the Land. Randall and 
Jenkins^ i Mod. 96, 2 Lev. 87. 3 Ket. 

Ma 214, 
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Book I. a 14. cited i Fem. 489. The fame Point was 
"^•-•O/^*^ ruled in the Cafe of Stokes and Verrier^ 3 
Kek 292. I Mod, 1 12. on the Authority of 
the foregoing die. And the fame Thing is 
^med by. /fo//, Cb. Jufi. SaUt. 244. 
jj^- 37«' And in 2 Lutw. X205, 1210. Ofmer and 
^^^^^* ^°7' Sbeafe^ is a Conulance made in the Name 
and Right of a younger Brother for his Pur- 
party of a Rent* chaise granted to his An- 
ceftor in Fee out of Lands in Gavelkind, 
and Judgment for the Conu&nt Indeed 
the Reporter properly doubts whether the 
Conulance being for Part of the Rent only 
was good : For it is adjudged in the Cde of 
Page and Sudman^ Carib. 364. that Copar^ 
ceners cannot fever, but muft join in Avow- 
ry for Rent, and where one Sifter diftrains 
fhc muft avow in her own Right,' and like- 
wife make Conui^ce as Bailiff to her 
Sifter for the entire Rent, and not for a 
Moiety only in her own Right And the 
like Determination is concerning Jointenants 
of a Rent-charge. Cartb. 328, Pullen and 
Palmer. And the: fame Rde is allowed be* 
cween Parceners of a Seigniory in Gavelkind 
diftraining for Rent-Service. yEd. 3. 38, 39; 
Avowry 150. 

But if the Rent be ifluing by one entire 
Grant out of Lands of different Natures, 
they who daim under the Cuftom will have 
]io Share m the Inheritance^ but the G>m«- 
mon Law Deicent will be prefored to the 
whole as the moft worthy. 
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Rent granted out of Land at Common Chap. V. 
Law and Bereugh Englijk^ defcends according ^^-^^"S/^Xi 
to the Common Law. i And. 191. obiter. 

If Rent is granted out of Land of the Cu* 
ftom of Gavelkind, and out of Land at Conv 
mon Law, and the Grantee dies having di- 
vers Sons, the eldeft only Ihall have the 
whole Rent. Marginal Notes to Dyer^ 5, b. 
And in the Qife of Randal and Roberts^ 
Nay 1 5. It was adjudged in Replevin, that 
if a Man leifed of Land in Soke^Fee [which 
is to be underilood Land at Common Law, 
per Hale Cb. J. 3 Ktb, 215, 216,] and Ga* 
velkind, grants aRent-Chaj^ out of them to 
B.in Fee, and A. dies, having IflTue three Sons, 
the eldeft only fliall have dl the Rent. 

But if Rent is referued out of Land of 
two Cuftomary Natures, as if a Man make 
a Les^e for Years of two Acres of Land, 
one in Gavelkind and the other in Borough* 
Engli/hy and has Ifliie two Sons, and dies» 
the Rent (hs^ be apportioned, becaufe it 
de&:ends to them by Courfe of Law. Lytr 
5. a. Tho' the true Reaibn leems to be, 
that it is incident to the Reverix>n. 

And indeed the Law will be the (ame e* 
qually in the Cafe of a Rent referved out of 
Gavelkind Lands, and Landu at Coxxunon 
Law, as iiich Rent is incident to the Rever^ 
fion, and apportionable on the Severance <^ 
it either by Adk of Law, or Adt of the co.Iitt. 148. 
Party. a.ti^,m. 

. A Man fcifed of two Acres, .the one in 
Fee, the other in Borough Englijbj has Iflue 
two Sons, and lets both Acres for Lift or 

for 
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BookL for Years, rendering Rent, with Condition irf* 
^-^^'V>J Re-entry ; the Ixlfordies \ by this Defcent 
which is an A£t in Law, the Reverfton, Rent 
and Condition are divided. 4 Rep. 120. 
t. Dmpor^& Cafe. 1 Rail. Rep. 331. 
or Tithes Patfonagcs, Tithes, &c, that canoe to the 
oat of Gavd- ^rown by the Statutes for the Pifiblution of 
kind Lands. Mooaftcries, feV. are nvadc by thofc Sta- 
tutes and that of 32 H. 8. 7. in the Hands of 
Laymen, tempond Inheritances, and Hus* 
bands may be Tenants by the Curteiy, and 
Wives endowed of them. Co. Hit. 159. 
Upon which may pofliUy arile a Qucftion 
c^ fome Importance, whether Tithes im* 
propriate iffuing out of Gavdkind Lands 
Ihall delcend to the eldeft Son, or go ac* 
cording to the Cuftom of the Lands out of 
which they arife. And the like Doubt 
may be made concerning Dower, and Tenan« 
cy by the Qirtefy. But it will be very di& 
ficult to mamtain that thefe new Inheritances 
can be dire£ted or contfouled by the Qiftom, 
fince they were within Time of Memory 
J. ^ ^ ^ Duties merely Ecclefiaftical, coUateral to the 
n ep. 3 'Eftateof the Land, and are in no Part of 
the old Lay-Fee, 

I can find no Cafe in the Books in Point to 
this Qi^ftk)n,(po(Iiblybecaufenever accounted 
of anybifficulty) i^ve one in Hi^bes*s Abridge 
tneni^ Title Cuficms ; which Book I cite not 
as of any Authority, but only as it may oc< 
cafion a fiuther Sesurch, if it Ihould ever be 
thought proper to liti^te this Point. The 
Name of the Cafe is omitted, but it is Adicb. 
10 Jac. I. A Man is^ feifcd of Titbea ^ 

Corn 
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Com arifing out of die Manor of D. vnhich CSnp. y. 

is Borcugb Engli/b 5 the Queftion was who ^^'^/'NJ 

fliould have £em, the Elder or Younfl^r 

Son : The Opinion of the Court was that 

the Eldeft fhould have them, becuife Tithes 

do not come naturally of the Land, but by 

manual Occupation. Alfi> of Common 

Right Tidies are not an Inheritance de- ' 

fcendible, and by the Statute of Monaile- 

ries it is only that they are dcibendible to 

Heirs. 

Before I concltlde this Chapter, I fhall The Genen- 
Cake Notice how generally this Cuftom oflityofGavd- 
Gavelkind formerly obtained throughout the Itindthrougli- 
whole County of Kent \ for the* it is con- ^^ 
fined to Tenements of Socage Tenure, yet 
there were fewer Lands anciendy hdden by 
Knight-Service in this than perhaps in 
any other County of the Kingdom ; info- 
much that it is faid in Pafc. 18 Ed. 2. 
Mayn. 610. That afi the Land in Kent is 
holden in Socage. But this is not to be 
taken literally, for it is plain by the il£* 
lites Arcbieptfcapi in Tkmefday^ that Mili- 
tary Tenures were introduced mto this 
CcAinty foon after the Counqueft: And 
there- are frequent Inftances on Record in 
the Kentijb Iters of Lands holden ^ by 
Knight-Service; as in 39//. 3. Rot. 18. 
indorfo. 43 H. 3, Rot. 4, 55 //. 3. Rot. 
20. 38. in dorfo. 52. in dor/o. 21 Ed. i. 
inter Plac. Coron. Rot. 41. and Hill. 10 
Ed. I. C. B. Rot. 27. So in this very Reign 
of Edward the Second, A£cb 9 Ed. 2^ 
C. B. Rot. 240. Jnti 56. And in Itin. 

Kane. 
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Book I. Km€. 6 Ed. 2. Phc. Coron. the Juries cf 
iV/^V^XJ the feveral Hundreds throughout the Coun- 
ty, are charged to en<:nure de feodis^ ancl 
accordingly find who had Lands in Capite 
within their feveral Diftrifts, as may be feen 
RoL 19, fefr. 

However it appears by Stat. iS H. 6/ 
2. that at that Time the Number of Mi- 
litary Tenants in this Shire was very in- 
confiderable, the A£t taking Notice that 
there were within the County of Kent but 
thirty or forty Perfons at moft, which had 
any Lands or Tenements out of the Tenure 
of Gavelkind, becaufe the greater Part of the 
County, or well nigh all^ was of the Te- 
nure of Gavelkind. 

Indeed the Quantity of Lands exempt 
fi'om this Cuftom as to the Quality of 
Partition was much encreafed by the dif- 
gavelling Statutes; and this perhaps may 
have given Occafion to a common Miftake, 
which I have met with among Strangers 
to this County, that there now remains in 
it but little Land of the Nature of Gavel- 
kind. 

But the Prefiimption of Law, that all 
the Lands in this County ' are Gavelkind, is 
a great Friend to the Cuftom •„ and if we 
confider the Difficulty complained of even in 
I SiJ. 138. the laft Age, and now grown much 
Wtfiman and greater, of proving what Eftates the Per- 
^'^*^ fons comprehended in the Dilgavelling 

Statutes were feifed of at the Time of ma- 
king thofc Ads, together with that of 
ihcwing what Lands were formerly Knight- 
Service^ 
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Senticcy whi(%J» a Difficulty encreating c!'' 
very Day fi6ce the Abolition of Military 
Tenures, and die £aq)ence attendira; the 
Search of Records for Evidence or dih 
Kindy I belief I Ihduld not ieem muduni' 
ftaken, were I to aflert, due there is now 
i^tsix as mudi Land in this County fi^jM 
jed to the Gontroul of the Cuftocn, as there 
was before the Diigavelling Statuta were 
made. 
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' Aving fhewn in general what Lands 
within the County of Kenf are of the 
Nature of Gavelkind, I Ihall now totcr 
more particularly into the federal Properties 
of the Cuftom, and in this I ihall follow 
•Aatc 41. ^ Order of theDivifion before made, firft 
treating of the general^ and then of ihcjpe- 
cial Cddoms : And Partibility being the pri- 
mary and more eminent Quality of Gavel- 
kind, I Ihall in the firft Place Ibeak of that, 
and its Confequences, viz. The Remedies 
given by Law to or againft Parceners by 
the Cuftom, either for the Land, or by 
Reaibn of the Land« 
Defcent of The Dcfcent of Lands in GatJelkind in 
^il'^'ii" ^t the Right Line is fo well known to be a- 
R^St Line ^o"g ^J *^ Sons, and in Default of them 
Cuftumalof to the Daughters, that it is needle(s to mul^ 
Kent 574. tiply Authorities concerning it; efpecially as 
liti.jea.26s.it is taken Notice of by the Statute ly Ed. 
2. De Prarog. Regis, c. 16. " In Kent in Ga- 
** velkind all Heirs Males (hall divide their 
" Inheritance, and likewife Women ; but 
" Women ftiall not par-take with Men*** 

But 
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But tbo* Females chimins; in their own Cbap. VI. 
Right are poftponed to Males, yet it is pC^,^lr^ 
to be underftood that they may by Rcpre- ^^^on*''^^ 
fentation inherit together with them. For 
it is not to Defcents according 10 the Courle 
of the Common Law only that the Right 
of Reprefentation is conBned, but it holds 
olio in Inheritances defcendible according to 
Cqrtom i and indeed has been taken Notice 
of by the l^ws of all Countries : And there- 
fore, if a Man has three Sons, and purchafes 
l-ands in Gavelkind, and "a younger Son dies ^ '"*• 595- 
in the Life of his Father leaving Ifliie a.AaA. * ^^^* 
Daughter, without Doubt the Daughter (hall Somn- 7. 
inherit the Part of her Father j and yet Ihe Dyer 23 7. 
is not within the Words of the Cuftom (in- ^^^ • 
ter b^eredes mafculos parttbilis) for (he is no 
Male, but the Daughter of a Male coming 
in his Stead by Reprefentation. Indeed, 
had the Purchafe been to the Father and the 
Heirs Males of his Body, the Daughter had 
been excluded per Formam Doni ; but the 
Cullom making the Land delcendible to 
the Heir Male, makes Room for the Repre- 
fentative of him. Per Holt^ Ch. Juft. in de- 
livering the Opinion of the Court in the Ca(e 
of Clement and ScuJamorey 6 Mod. 121. Salk. 
243. I Peere ff^. 6g. 

And the fame Fidlion of Reprefentation 
holds in Borough Englift>\ for there is no 
Difference between Gavelkind and Borough 
Englilh but in the Quantity of the Land ta- 
ken by the Heir ; in Gavelkind each Son 
takmg an equal Part, but here the youngeft 
Son takes the whole, which will not vary 
the Rcalbn in Conftruftion for the Cuftom : 

N 2 And 
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Bp*I- And fincc jhis Cuftom alters the Dcfccnt 
^^^/^\J6om Ac Hdcft to the Youngcft Son, there 
is the fiune Rcaibn that the Keprefentative 
of the Youn^ft (hall take^ as there is at 
Common Law fcx* the ReprcTentative of the 
Eldeft Jkid. 

And tho^ the Father purdufed not the 
Lands in Gavelkind till after the Death of 
ona of his Sons, yet the Reprefentative 
of fuch Son (hall be admitted in his Stead ; 
9$ appears from th: principal Qife of Ck-^ 
mM and Scudamore^ which was this 2 A. had 
five Sons, and the youngeft died in the Life 
rf his Fathef, leaving ffTue a Paughter, afr 
tcr which the Father purchafcd Copyhold 
jLands of the Nature of Borwgb EngUJhy 
which by the Cqftom were defccndiblc to 
d^e Youngeft Son and his Heirs ; and the 
Court upon Confideration were of Opinion 
(hat the Daughter of the fifth Son fhould in-r 
herit Jure R^pr^fenMionis^for the Cuftom ha-r 
ring made the yoqngeft 3on Heir, the Law 
implies all nece0ary Incidents and Confe? 

?uenoes in Point of Deicent. Salk. 243, 
Mod, 120. 1 Peere W, 63. 
In tht callft. Nor is the partible (^ality of Gavelkind 
tcf^i Uxn^ Land retrained to the Right Lme only, but 
* ip Default of lineal Heirs, by the Cuftom of 
Kent when one Brother dies without IfTuq 
all the Brothers ihall inbqit. Co. JUL 1 40. a. 
Skin. J85. Somn. 7. Spelm. Ghjfaryfub ver^ 
bo Gavelettm. 23 Ajf. 12. And this was 
ti^cen for granted in the Cafe of Gouge and 
Wcojkvm^ ABcb. 8 Geo. 2. Where the Con* 
^ was between two Qrothers on the Death 
«f 4 Third, 

And 



in point of Defcent anti partition. 9; 

And in Default of Brothers their rcfpc^vc Chaji VI. 
ifluc Ihall take Jure Reprafimtatianis^hox then VCy^ 
the Nephews fuccecding with their Unck J^y, *3 ' ^^^' 
theDeicent is in Stirpes ^ and not r» Capita, Beviflonuv^ 
Somn. 7. And lb from the Nature of the Wi^. 
Thing it muft be where the Sons of fevcral 
Brothers fucceed, no Uncle furviving; for tho* 
in equal D^ee;, they fiand in the Place of 
their refccftive Fathers. 

This Extenlion of the Cuftomary Dcfccnt 
to the collateral Line is a greater Favour 
d)an IS allowed to other Oiftoms ; for Bo- 
rough EngUfb is confined to the young^ Son 
only, and if he die without UTue, theyoongeft 
Brother fhall not inherit Land of that Ma- 
ture, except; it be by fome fi)edal Cuftom, 
for Cuftoms ought always to be taken ftridl- 
ly. Co. Litt. 1 10. b. X Rolh Abr. 623. A. 2.. 
Qodb. 1 6(5. 2 Roll. Rep. 368. 4 Leon. 242, 
Cro. yac. 198, Bailey jmd Stevens. And Cro. 
Car^ 411. and fF. Jones 36k. in Reeve an4 
Md^er agreed by the Court. Which Au-i 
thorities are . fu0icient to overthrow die Say- 
ing of fViUiams Jujlice to the contr^ in t, 
Bulft. 9^. 

And if the youngeft Son having Lands in 
Borough Englijb die, Jeaving only Nephews, 
t)ie eldeft Nephew ihall ts^e. i Rolh Mr. 
624. pL 2. 

.So if the Cuftom of a Copyhold be t^t 
the eldeft Daughter, in Cafe there be no Sons^ 
(hall take die whole, the eldeft Sifter is not 
within the Cuftom. Cbapmanh Cafe^ 2 RolPt 
liep, 368. Godb. 1 16. kapley and Cbapnum. 
NorthceUcft Auoc. % RolP^kl^r.&i^. A. i. 

And 
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Book I. Arid tho* the Cuftom be that the eldeft 
V/^V^ Sifter fhall inherit, yet it extends not to 
the eldeft. Aunt or Niece. 4 Leon. 242. 
Ratcliffe and Chaplin. Godb. 1 66. S, C. 
Of Gavdkifid Neither is our Cuftom of Gavelkind con- 
JUnds in TaiJ. fined to Inheritances in Fee-fimple only -, for 
tho' an Eftate-Tail is a new Kind of Inhe- 
ritance introduced within Time erf" Memory 
by the Statute De Donis^ yet if a Man die 
fcifed of Lands in Gavelkind in Tail, whe- 
ther general or fpecial, all the Sons fhall in- 
herit together as Heirs of the Body. 1 1 Ed. 
3. FormedoH 30. 11 H. 6. 43. *, Uu. Self. 
265. 26 H. 8. 4. t. I Rep. loi. a. 
103. a. Ney 106. For it is Part of the 
old Fee-fimple, tho' the Tail be created ie 
novo. I Mod. 196. 

And in like Manner, if Lands m Bo- 
rough Englijh are given to a Man and the 
Heirs of his Body, the youngeft Son ihsdl, 
take. 1 1 Ed. 3. Formedon 30. 2JU, Self. 603, 
Co. Liu. no. t. Nay 1 06. Weeks and Car^ 
vel. 

But a ipecial Cuftom in Borough EngUJh 
Lands, that the youpgeft Son fhall take an 
Efhte in Fee, but the Eldeft an Eflate Tail, 
is a good Cuflom* Mar^b 54. Chapman and 
Chapman. 
Devife of Ga- One Fairman feifed of Gavelkind Lands 
velkind Land* had three Sons, and devifed Part to one, 

Xl^rSr ^^^ ^^ another, and Part to a thiid, and 
X CIS, c. j^ ^^y ^^ ^^^^ j.^ without Ifliie, then the 

others to be his Heir ; this was adjudged an 
Eftate Tail in each, Remainder over in Fee 
by Reafon of the Word Heir. Sparke and 
Purnelly Moor 864, 

In 



in Fofnt of Vttctnt anti l^attftfom }?$ 

In l^O" iii.pl 5. is put this Cafe : A Chap. VI. 
Man feifed of Lands in Gavelkind by his whtthc^^ 
laft Will dcvifcs it to Hufband and Wife for veUdn/LaiicU 
their Lives» Remainder Proximo Haredi dit9iM to z 
Mafculo de carper itus fuis kgitimi trocreato Man and Jiii 
ifnperpetuum% and afterwards the Hulband ^"^ *^L^* 
and Wife have iflue three Sons, and die ; if midSerto d« 
the eldeft Son (hall have the Whole, or in next Hdr 
Common with his Brothers, was the Que-Makofthdr 
ftion: *^^*^» 

By a Manufcript Note which I have fcen xii? *^ "* 
of this Cafe, it came in pebate on a Rrole- 
vin brought by jintowf May * againft John 
Milton ^ John Hammond \ and Portman^ 
Cb. 7. and PFbiddoHj Jufi. were of Opinion 
that all the Sons ihould inherit ; but Dali- 
fon Juft« held that th^ eldeft 3pn (hould take 
the whole by Purchafe, and have a Fee by 
Reafbn ofthc Word imperpetuum. * 

The Queftion turns upon this, whether 
the Words of this Devife create an Eftate in 
fpecial Tail in the Hufband and Wife ; for 
dien all the Sons may inherit \ but if on the 
contrary the Words next Heir Male being in 
the fingalar Number, are to be taken in this 
Will, as they would in a Deed, to be only 
Words of Purchafe, there can be no Doubt 
but the eldeft Son will take the whole. 

It is certain fuch a Devife of Lands de- 
icendible according to the Courfe of the 
Common Jjxw would creatft an Eftate Tail 
in the firft Taker, as appears by the fol- 
lowing Cafes: 

Devife to a Man for Life, Remainder to 
the next Heir Maky and for Default of fuch 

Heir 
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•ook^. Heir Male to remain, adjudged an 'Eftatd 
' Tail. Burlef% Cafe^ citfed i Vent. 230. 

Deviie to Serjeant Miller and his Wife for 
their Lives, Rcmaindef td the next Heir 
Male of their two Bodies % held, that this 
was a Devife in Tall ; for a Devife to the 
Heir Male is a Devife in Tail, unlels there 
are Words of Limitation fupcradded fd as 
to bring it within the Reamn of Arcber^s 
Cafe (I Rep. 66.) But the Words FtrJl^Next^ 
or Eldefi^ or any like Words luperadded, 
make no Difference. MSUer and Seagrq^ey 
Mich^ 10 Geo. i.B. R. 

Sir Tbo. Trollop devifed the Manor of -^. ^ 
his firft Son fFilliam for Life, Remainder to 
the Heirs Males of his Body, Remainder to 
his fecond Son ^Thomas for Life, and after 
his Death to the firji Heir Male of his Body, 
Remainder to his third Son Chrifiopber amT 
the Heirs Males of his Body, Remainder in 
like Manner in Tail Male to the fourth, fifth, 
6?r. Sons : The Court held that the Words 
Jieir Male were to be underftood colleftivc- 
ly, and that Tbomas the fecond Son took ao^ 
Eftate Tail, it appearing that fuch was the 
Teftator's Intention by the other Devifes v 
and this ftands diftinguiihed from Arcber^s 
Gife, no Limitation being fuperadded to the 
Words firft Heir Male^ and tne Word Firft 
Ihall be underftood firft in Order of Succrf- 
fion from Time «to Time. Duhber on the 
Demife of "Trollop v. Trollops Eaft. 8 Geo. 2. 
B. R. which affirmed the Judgment of C* A 
And, it feems, with equal Reaibn may 
the Word Heir be underftood as Nomen Col- 
leUivumy if the Lands be Gavelkind, as all 
I the 



in ]point of IDtkmt ano ipartftfom 97 
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the Sons are in Judgment of the Law but Chap. Vf. 
one Heir : And then the Words in the prin- V-z^^^'NJ 
cipal Cafe will create an Eftate in Special 
Tail in the firll Takers, which will ddcend 
to all the Males ; for the Law will without 
Difiiculty rqeft the Word nexf^ in Favour 
of the Cuftomary Inheritance, or it may na- 
turally enough be taken to f^ify the near- 
eft in Courfe of Succeflion TOm Time to 
Time. * 

Nor are Eftates of Inheritance only tranf- £fbites^4»' 
mitted to all the Sons according to the Ca- ^'Sy^^^l 
ftom, but Freehokls defcendible are alfo of ^ 
the fame Nature ; as if a Leafe is made of 
Gavelkind Land to a Man and his Heirs 
pur outer vicy the Heirs by the Cuftom, after 
the Death of their Father, &?r. fhall be the 
ipeciai Occupants : In like Manner, as if 
Lands of the Nature of Borough Englijh be 
letten to a Man and his Heirs durbg the 
Life of J. S. and the LcfTee dies in the Life- 
time of J. S. the youngeft Son Ihall enjoy 
the Lands. Co. LiU. i.io. b. Salk. 144.. per 
HoU. And the fame Point was adjudged 
between Baxter and DowdefwelU by Lord 
Halezxidi the Court of J5. R. 2 Lev. 13?. 3 
Keb. 475, 486, 498. And cited in 2 Vem. 
226. tho' objeAed that it was only a ipeciai 

O Li- 



*In Lovelaci% Cair, cited Maor 371. A Detift of 
Gayelkind Land to a Man and his Eldeft liTue Male 
(he having no Son at that Time) was adjudged no £* 
fUte Tail, bat for Life only. Bat the Cafe is reported 
in feveral other Books. Cro. EU%. 40. 2 Lwn. 35. 
1 And. 132. S^w;. 75. in none of which is any No^ 
lice taken that the Lands were Gavelkind. 



9^ Of t^e jQature of ^aUdftihD 

Book I. Limitation to prevent an Oocupaoqr % for he 
^-^'>/Ni takes as Heir. 

Of Gavelkiiid If Gopyhold Lands ddcendiUe after the 

in Copyholds. Manner of Gavelkind are furrendered to the 

Uie of a Man and his Heirs who dies before 

Admittance, yet the cuflximary 0eibent Ihall 

take Race ( according to me Rcafim of 

Vy\.l\r *c O&of Barkrr mADenbm, t Mkl.i02. 

zil^^^t I ^«^. a6«- Copyhold Land of dieOiftom 

ntf^judged. tifBaroi^b Eng^flb was iiirrendered out of 

Court to die ufe of a Man and his Heirs i 

the Surrenderee died before Admittance, 

leaving two Sons i and theOpinion of die 

Coiut was that the Rig^t fliould defeend to 

the youneeft, according to the Qiftoai. 

But otberwife it is if the Qiftom bemore 
Special, that the Land of every Tenant ^- 
i^/eijed be divided among die Sons. In the 
Cafe of fane and Barr^ HsU. 1 659, Rof. 779. 
The Cuftom was that the Copyhokl Lamd 
of everv Tenant dying fd/ai defcended to the 
youngeft Son : A Surrender was made to die 
Ufe of ^. and his Hein ; jf. died before 
Admittance : And it was agreed the young* 
eft Sonihould have inherited, if ^« had been 
admitted^ but in diis Cafe /f. not having 
been adnoitted, it was adjudged that the 
eldeft Son fiiould iiUierit, and that by Rea- 
fon of the Scridnefs of the Qiftom whk^ 
rcquiied a Seifin and a dying feifcdi^ But 
the Court £iid it had beat otherwife had 
this Land been found to be cf the Cuftom of 
Borough Englijh or Gavelkind. Ched h^HoU 
Cb. % in the Cafe of Clement and Scudmorey 
Salk. 243. 

A 
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. A Man feifed of Gdpyhokl Lands de» Chaii. VI. 

Vendible after the Manner of Gavelkind, ^i^^^V'%/ 

devifed them to his eldeft Soa» bu( withouc 

a Surrender to the Ufe of his Will & and £r 

ipiitT fi^plied this Defeft» being in Favour* 

of the eldeft Son, who was as dwdi cnddcd 

to this Relief in the pitfent Ode^ as a youn« 

^ Son is, where Copyhold l-Md^ dckxnd- 

lUe at Common Law are deviled to him. 

2 J^iTM. 162. Bradley and Brtdky. 

But as Sauity will not iisppty the Want 
€>f a Surrender to the Ufe of the Will in 
Favour of younger Children, if it would 
totally difinherit the Hdr at Law, or put 
the Younger in a better Condition than the 
elder Brother j fi> on the other Hand, where 
a^Father defied a ComYuAi of the Tenure r^^ 
of Borm^b Mwg^ to nis eldeft Son, and 
deviled Houies in London to his youi^^cft 
Son, and died without having furrendered 
to the Uie d[ his Will, beii^ prevented hf 
the PlagMe: And the Hbufes in Ldmden in- 
tended as a Ftovifion be the youngeft Son 
were fixui after burnt down, he being then 
an Infant, and never having entered thereon, 
or received any Part of the Profits \ the 
Court, as the Cafe was circumftanced, re- 
filled to fupply the Dcrfed of a Surrender. 
Cm^ and Ce^er^ 2 Vem. 265. 

I haye-^ieen a remarkable Record of aWliccherooc 
Plea between Bid^U and Crwtber^ B. R. ^^^^^J^ 
Mich. II H. 8. Rpt. 88. wherein the Defen-JJJjy 
dant pleads that the I^ands are of the Na- Laacis {„ (^2. 
>ture (A Gavelkind in the County of Km$^ vdkimi flwll 
and " that it is, and from Time whereof iniwra cotlic 
^ the Memory pf Man is not to the am* ^^- 

O a ** trary. 



cc 



ICO <S>Vt\)t I5fitiire of ®at)cUUnlJ 

Bookl. <« trary, 'in the faid County of Kent by tht 
** Cuftom of the faid County has been ufed, 
" that whenfbevcr two Hcirj Males Copar- 
*• x:tntr% of the Half -Bloody of wbatfoever Pa- 
** rent begotten^ have inherited any Lands or 
** Tenements of the faid Nature or Tenure 
" of Gavelkind in the faid County, and ci- 
** ther of thefe Heirs has died feifed of his 
*• Purparty of fiich Hereditaments witjiout 
** Heir of his Body, then the other fur- 
viving Heir, Coparcener of the laid Heir 
fo dying, might inherit, aiid for the whole 
** Time afordaid was inheritable, has inhe- 
** rited, and ought to inherit according to 
** the Cuftom the Purparty of all the Lands 
** and Tenements of the faid Nature or 
*• Tenure of Gavelkind of the laid other 
" Heir, fo without Heir of his Body dying.** 
And then makes Title to the Lands according- 
ly. And the Plaintiff takes Iffuc on this 
Cuftom, which the Court after mature De- 
liberation, and having advifed with the Ju- 
ftices of C. B. fent, as it concerned the 
Commonalty of Kent^ to be tried by a Jury 
Poft. lib. 2. c. of the Body of the County : But there is no 
7- Verdift, nor further Proceedings entered on 

the Roll. 

But ftill this Queftion may be fettled by 

other Authorities \ and as the Half Blood is 

an Impediment by the Common Law to the 

I Rol!. Abr. Dcfcent of the Purparty of one Female Par- 

62S, pi. 14. cencr to her Sifter by a different Venter, e- 

qually as in other Cafes, notwithftanding a 

^- ^^ * 9 Ed- Notion that anciently prevailed to the con- 

628. and ^^y *' ^^ ^^^ following Cafes will Ihew it to 

Fitz. ^are bc the famc as to Parceners by the Cuftom. 

JmpiJit, 177. * //;». 
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* Itin. Kane. 55 H. 3. Inter Plac. de Jura- Ch«p, VL 
tis €? Affifis de Civitaie CMtuar. rot. 6. ^^^If^ 
Jurita loco AflUtc Mortis AntecefToris, fe- ^^^^ ^ 
cundum Confuetudincm Civitads Cantuar. 
venit recognitura fi Henricus filiqs BretUH 
dAMarreys^ fnxer Johanna vxom J^annis 
filii H^ilTiy & Emnkt uxoris Rpierti de 
Kin^M^ fuit ieifitus in Dominioo fuo Ut 
de f eodo de medietate Mefliugii acviginti 
folidorum redditus, & decern acrarum ter- 
ra: in Suburbiis Cant. 6c medietate ouatuor 
acrarum terras cum pertinentiis in T'.oie quo, 
&c. & (i, &c. Quas medietates prasdidorum 
Mefiuagii redditus & terras ^tbomas filids 
Wiin Culbill&c Henricus fhttr qus tenent: 
Qui veniunt & dicunt quod Jurata non 
debet inde fieri, quia dicunt, quod pra?- ]^°*?^ **"* 
di&m Henricus^ de cujus mortc, &c. obilt B^tjJcn'and 
ieifitus de pnedifbis Tenementis^ & quod Hein. 
ipfi poft mortem prasdidi Henrid intra- 
venint in prasdi&a tenementa ut fratres 
& basredes ipfius Henrici^ iinde petunt ju- 
dicium fiAifi£i jaceat inter ipios deficut 
ipfi & prsedi<f):as Johanna & Emma cla- 
mant per unum & eundem de{cenfum« 

* Et Johannes & Johanna^ Robertus & Reply, ebat 
Emma dicunt quod pnedidtuoi Mefluagium tlie naifitii& 
& redditus feierunt jus & hsereditas cu- *J[^ Sitoi of 
jufdam ChriJUan^y quas habuit duo$ viros, Jjj r^n^ 
de qu(»iim prinx> habuit prasdiftum 72v* but Brothers 
mam & Henricum^ & de lecundo pracdic- of the half 
tum Henricumj de cujus morte, &c. & prae- ^^^^^ 
didas Johannam & Emmam ; & dicunt 
quod pnsdidhis Henricus fiater ipfamm ^ ^^ 
Johann4e & Emnue fiiit in ieifina de * Me* jy^^^T" - 
dietate pnedidi Mefiuagii fir redditus no* titfod toabm 

* mine n thtid Fim. 
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mine proparrts fiw cum fHvdidis Thomi 
& Hemic0^ & . inde obiic feiikus i unde 
dicunt quod ipfae^ JcioHna & £jvi9W 
jftn^ b4serwi propin futures pr^di&i Heorici 
fratris fuiy <« fiM iffe Jiuft di eodem fatpe 
& Afiifii flM^rr, |«J^ fr^gdiSi Thomas ii 
Henricus pd tmimmodo ftMfrastres ejus 
ex parti MuUris^ deficut lAtm Hiiiricus inr 
vet ipfomm obiit fcilicus de prsediAis mo- 
dktatibus prvdiSorum MeOuag^i & red- 
dicus. Et pradidi fbrn^s & Henricus 
von poifisnt hoc dodicere \ Idoo Cmfidera* 
tmm eft cpiod predtdti Jebmmts & JaA^oih 
«tf» R^nius & JSmw recupemit ftifinam 
fbun dc pradidts mediecatibus mefloag^i 
& teddituiy & ^J7f0mu & Hemcus in mil 
^ Zrnr. £nic« 6 £^. 2« i2^. i8. in ^>« 
Afliia veoit recognimi^ fi ^Z/^iii filius 
IViffi de i/i^nr^ ^ EUm uxor gu$» &c 
injufte difleifiverunt Jcbamiem Heymes de 
FreJmghQt de libero tenemento fix> in ^en* 
terden^ &:c. uodc queritur quod diflcirtve- 
runt eum de uno MdTuag^ & quinq; acm 

^ Idem ^i?ir/ & EUm refpondent ut 
tenentes, & dicunt quod tenemenCa pofita 
in vifii non continent in fe nifi unum mef- 
fua^um & (Miatuor aoas &: ares rodas ter- 
nty & quM Affi& non debet inde jieri, 
&c quia dicunt quod tenementa ilia fi- 
mul cum aliis tenementis dudum fiienuit 
in feifini ogufilam HmnMis de Frefa^Inje 
ttt jus ipfius Hamenu^ qui habuit duas inc- 
ores, fcH. ooafiiam Maiil&m & Margeriaffh 
&de praDai6l4 MMUd procreavit iij^t prar- 

!, qui nunc cpieritur, & de 

• prae- 
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prsediAl Atargerii procreavic queiKlam Chip. VI. 

R^hrtmB 8c pnedidam Eknam^ oc dkunt ^^^^Ni 

quod poftmortem pnedidi Hamoms^ quidti 

prfidi6Hs tenementis obiit feiitciis in Do* 

minico fiio ut de fcodo, &c fucceflerunt 

in iHckm tenemencb pnedifti Jdhamfes 8c 

RoheriHS uc filii ejus 8c haercdes, &c ita 

qudd tota Hseredttast &c ptrdta fuit in- 

tcr ipfos Jobannem 8c Rohmm % & quod 

tenemenu nunc pofia b vxfn^ &c aflig- 

naca llienint m pr op ar tc m ipGus IMerHp 

qui inde oinic feifitus, &c cui iiioceffic in 

ofiem quidam jKnw ut filius dus & hacre$9 

qui inde obiit ieifitusi &c. poft cujus mor* 

tern fine haeredibus de le» &c irfortieba- 

tur Jus pnodi&m Elena nt amita; 8c has* 

rodiy feiori praedi&i Roberti patris prsedi&i 

HamuiSy &c dscfanguini integroj &c unde 

pctunt judicium, deficut idem JAmmts eft 

de alie ventre (S nen de /anguine integro 

qifius R^ertu 

^ £t Jebanncs ftepnes bene cognovit qudd Plaiiitirie. 

tenemcnta pnedida fimul cum sdiis tene- 1^^.^ *• 



mentis fuenmt in feifini prsdifti Hammts i^^Jtoirf 
de Frefitt^beye^ 8c qu6d eadem tenemcnta m i^miTut 

rtita luerunt inter praDdifhim Rohrium Pftrptm, u4 
ipfvan yobannemy fed didt quod tene* i>o( to & 
menca ifta in vifu pofica, & unde quer*^ . 
&c. afl^nata fuenint eidem Jvbanni in 
Pit y artcm, &c 8c idem Jobatmei inde 
niit in ieifini ut de libera tenemento fuo 
per aflignationem pnediftam, quoufijue 
prasdifti fViltus & Elena & alii in brevi 
nominati ipfiun inde injufte defleifivenmt^ 
& hoc petit quod imiuiratur per Aflilam, ifSm^uee^m^ 
& WtJfm & aUi fimilitcr. 

I * Poftea 
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' Poftea veneninc xii. Recognitores qui 

dicunt fuper facramentum fuum quod prac- 

di<5ba tenementa, quse praedidus Johannes 

Heymes pofuit in vifu fup, & de quibus 

quericur, &c. afllgnata fuerunt praedi6to 

Roberto in propartem fuam, & non prae- 

diifbo Johanniy unde dicunt pracife quod 

H^ilPus & alii non difleifiverunt praedidum 

Jobannem ficut queritur. Idco Confidera- 

turn eft quod praediftus TViWus ic alii eant 

fine die, & pracdidtus Johannes nil capiat, 

&c fed in mia, &c. 

In art Affife, PlacAffl in Com. Kane. 3 Ed. 2. 

by Robert BiJhop2LV\A Godeline his Wife againft 

John Son of Edm. de Herberdefeild^ &c. for 

Lands in Staplehurji^. (dc. 

* Juratores dicunt fuper Cicramcntuni 
fuum, quod pr£di<5ta tenementa aliquo 
tempore fuerunt in feifina cujufdam Ed- 
mundi de Hardcburche^ qui deiponiavit 
quandam Julianamy & ex ea procreavic 
qiiendam WilCum nomine & pra^fatam 
Godelinam^ quas modo queritur, quas qui- 
dem Juliana poftea obiit, poft cujus mor- 
tem ipfe Edfnundus defponiavit quandam 
Dyonijiam^ & ex ea procreavit quendam fi- 
lium Jobannem nomine ; & dicunt quod 
praedidus Edmundus poftea obiit, poft cu- 
jus mortem praedifti IViWus & Johannes 
intraverunt in praedidtis tenementis, & ea 
tenuerunt in communi fecundiim Confue^ 
tudinem de Gavelkynde per quatuor annos 
& amplius, & dicunt quod praediftus l^il^ 
lielmus poftea obiit, poft cujus mortem 

prae^ 



Ainre. 

Vcrdia, that 
the Plainfiiff is 
"Siller of the 
whole, and 
the Tenant 
Brother 
Ihu of the 
half Blood to 
W' who died 
feiied ol the 
Premises as 
of his Furpar- 
ty in Gavel- 
kind. 

NB. A Ver- 
did of much 
the fiime Na- 
ture was found 
between the 
fame Parties* 
in an Affife 
tMOughl Jmm 
3 1 £a. I . and 
occurrs Mdl». 5 Ed* 2. Coram Rfg{y Rot* 105. Kauc. 



fit jpiiint of iDttccnt anti Pattf tiom i o ; 

* prsedifta Godelina intravit in integfo prac- Chap. VI. 

* didonim tenemcntbnlm, Utforor 6? i^^^^i ^>^'S/%^ 

* pradiSli Will'i ^x ^^^i^ /tf/r^ 6? ^x Adlrivi 
^ tnatre^ & fuit feifita in ComiiiUni cum pras- 

* difto yobanne fratre ejus de integro prae-*' 

* diftohim tencmentorum, cjuoufque prse- 

* didi Johannes filius Edmundi & Johannes 

* MeyJyetne ipfam . inde injufte diffcifiverunt : 

* Et ideo Cmfideratutn eft quod pitedidi 
^ Rbberius filius Roberti tz, Godelina uxor c^^ 

* jus recurrent inde feilinam fuam per vifUm jSeSiktitf' 
^ Recc^nitphim, & damna liia, &c. 

Having treated df .the Sons Rkht to the Remedies fer 
Gavelkind Inheritance in it5 feveralBranches, Pareeneri in 
it may be ptpper tb Ihew the Remedies G*^«Uuiid. 
given by I4W for the Recovery of that 
Right; the more briefly indeed^ becaufc 
ibme of them ar^ at pi-efeht difufcd. 

The Law has generally provided the ianie 
Writs and Remedies for Parceners by the 
Cuftoib, as it hasTor Female Parceners. 

As a Nuper obiity where one of them en- In Fee* ' 
tCrs on the whole Land on the licath of the 
Anceftor, and deforces^the other, F. JV. B. 
^97. b. if the Anceftor died feifed : But if 
he died not feifed, as if the Anceftor had 
ntode a Leafe for Life, and one Coparcener 
enters after the Death of Tenant for Life 
upon the whole, then the other ought 
to fue a Writ of Right de Rationabili Parte 
^inft him. P. N. B. 9. b. And thefe Writs 
lie between none but Privies in Blood. Ibid. 

But an Aflife of Mortdanceftor lies not 
for one Brother for Lands in Gavelkind a- 
gainft the other, becaufe of the Privity of 
Blood, no more than for one Daughter a- 

P ' gainft 
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Sooicf. gainft another^ F. N. B. 196. L. Bra£i. Uh. 

.V-^^'^VXJ 4.y; 261, 283. Co.UtL 242. /I. 

Thefe Writs de Rationabili ParU and iV«- 
per ohiit^ lie only for one Parcener in Fee- 
fimple ag^infl: the other. F. N. jB. 9^ £s? 197. 

ift Tail. But there are other Remedies proper to 

Parceners in Tail : 

As a FormedoHj where all the Sons are cn- 
tided to Gavelkind Lands entailed, as Heirs 
of the Body j and the Writ fliall be in the 
common Form, as the Writ of Ffirmedon 
brought by Daughters, but by their Count 
they Ihall (hew the Cuftom, and 'make the 
Defcent to them as Heirs in Gavelkind. 1 1 
Ed. 3. Formedon^ 30, 11 H. 6. 44. h. F. 
N.B.^iy. A. 

And the fame it is in Borough Ettgli/b % 
the youBgeft Son taking the Lands entaUcd 
lliall have a Writ of Formedon in the Com* 
mon Form ut qu^e defcendere debenl to the 
Demandant ui filio S b^eredi de corpore^ &c. 
but by the Count he ihall alledge the De- 
fcent to him as youngeft Son by the Uiage. 
II Ed.^. Formedon^ 30. 13 H. 4. Garran" 
iiey 94, 

If Lands in Gavelkind be entailed^ and 
defcend to many Brethren as Heirs to their 
Father, and they make Partition betwijtt 
them of the Lands^ and afterwards one aliens 
his Part, and dies, his Heir ftiall have a 
Formedon of that which they held in Parts. 
F. N. B.214,, B. Where fee the Form of 
the Writ. 

And where two. Heirs in Gavelkind^ hold 
Lands in Coparcenary without any Partition 
made, and one dies, leaving Ifliie, and the 

other 
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other enters and oufts the Iflue, fuch Iffuc Chap, vr, 
ihall have a Writ of Formedon (in J)ifcender) ^-^n/'NJ 
in the Infinul tenuit ag^inil the other Co- 
parcener who deforced l>ini of his Land. F. 

And the fame Writ lies againft a Stranr 
ger yffhcTt he oufts the Ilfue in Tail of one 
Parcener ; or if the Father of fuch Iffuc 
had made a Feoffment in Fee to a Stranger i 
or, for a Coparcener againft a Stranger, who 
enters on the Peath without Iffue of the o- 
jher Heir, who held the Lands undivided i 
or if fuch other Coparcener had aliened his 
part to a Stranger in Fee. Ibid. And fee there 
the Form of the Writ. 

Lands in Gavelkind are granted, and ren^ 
dered by Fine to a Man and his Wife, and 
the Heirs Males of their Bodies, and they • 
die befpre Execution fued ; the Heirs bring 
a Scire Facias againft the Terretenants to 
have Execution, in the Writ they fhaH • 
make the Dcfcent to themfelves generally, 
t)ut in the Count they Ihall Ihew the Cuftom 
of Kmfj and that the Lands defcended to 
them as Heirs Males by the Cuftom. 1 1 ^, 
6. 43. L 44, i. 

' Other Remedies there are common to all Remedies 
Parceners: , common to all 

All the Sons fhall join in an Attaint, or ^"^^T*^ j' a 
■yVrit of Error, to reverfe an erroneous Re- ^^ *" ^' 
covery of Gavelkind Lands. Finches Law 
16. Lamb, Pcramb, \\l. The i^xnt fliall 
the youngeft Son have for Borough Englijb 
Lands. Fincb^ Law i6. F. N, B.2i. M^ 
\ff. Jone^ 361, 3 Leon. 261. ^Leon. 5.. 
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^ Book I. Owen 68. for thcfe follow the Nature pf the 
^y^CSJ original Aflirion. 

If there be a Brother and a Nephew, or 
others in different D^ees Parceners in Ga- 
velkind, they arc within the Statute of GIo- 
cefier^ c. 6. to join in a Writ oi Mortdanceftor^ 
'ilTf/i. 308. ' 
i)ge. Heirs in Gavelkind |hall have their Age 

in all Adlions, which in tjieir Nature will ad- 
mit of that Delay, in the fanie Manner as 
Female Parcener^ -, ^d the ypungeft Son 
being Heir by the Cuftom of Boroiigh Eng- 
hjh (hall hz.yt his Age, or the Parol fhal) 
demur, as it would in the Cafe bf Inherit 
tances at Common Law. Sdk. 243. 6 Mod. 
^22. 
J^ On? of the Heirs in Gavelkind ^er Par- 

tition being impleaded in z. Precipe for hi^ 
Purparty fl^ have Aid of the other, i Roll. 
JibrJiZi. pi. 17. ii H. 4; 22. ^.' 17 Ed, 
3. 2.^. 12 Ed. ^.Voucher^ ii3, and innu- 
merable Inilances in the ^Kentiih Iters. 
or the Writ A Writ of Partition lies between Heirs 
And Manner of iq Gavelkind, as well as between Femalq 
^^tioo. Parceners, but in the Declaration they ought 
to make mention of the Cuftom *• Litt. 
Seff. 165, * 



Three 

? AccordiJI^ly Tee t^^ Form of ^c Declaration on 
a Writ of Partition between Parceners in Gavelkind.' 
I ironunl. Did. 150. Hirne 531, 534, S37> £3^. 
And fee the Form of an Inden^are of> Potion ly 
Cc^fen^ (xtween two'IJeirs in Gavelkind. Raft. Bnt. 

t5^ 
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Three Sons Heirs in Gavelkind in Kent^ C^p. VI. 
the youngeft aliens his Purparty in Fee, the 
Alienee and the fecond Son join in a Writ 
of Partition againft the Elder, and the Writ 
vf2s fecunduf^ for mam Statuti 31 //. 8. i, 
which is for a Partition among Jointenants 
and Tenants in Common : * And the Writ 
was abated by the Court *, tor the fecond Son 
is neither Tenant in Common, nor Join- 
tenant with the Elder, and therefore he can- 
not join in this Writ with the AJicnee ; but 
diey are entided to feveral Writs of Parti- 
tion, the Son to a Writ at Common Law, 
and the Alienee upon the Statute ; but they 
cannot join. Ballard and Ballard^ Dyer 128. 
O. BendL 20. N. Bendl. 42. i Jnd. 30. 
Dyer 243. Co. Utt. 175. h. 

And m fuch Cafe the two Sons might 
have a Writ of Partition at Common Law 
againft the Alienee, but not upon the Statute. 
O. BendL 29. N. Bendl 152. 

, And if twq Coparceners join againft the 
Alienee in a Writ of Partition at Common 
Haw, and one of them does not proceed, 
yet he may be liimmoned and fevered, and 
his Part fhall be parted and fevered, as well 
as the other Parts. Dyer 243. The Rcr 
porter indeed adds a ^i/uere to this, but, as 
it feems. a little qnneceflarily ; for there can 
be no C^lcfiflS to fay that the ^onfuit of otie 
Demandant is the Non&it of both in this, any ,\*J^'. 
more than in other real Aftions ; but the 
Parcener who makes Default may be fum- 
moned and fevered, and the other proceed to 
Judgment ; and then of Courfe on the Par- 
tition made in this Adverlary Way each 



V. Co. Uau 
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Book I. Parcener muft have his Part alligned in Se^ 
S-^'^'V'"^ veralty ; tho' on* a Partition by Confent bcr 
tween three Coparceners, a third Part may 
be allotted to one in Severalty, and the Oz 
thers ftill continue to occupy the reft in com-r 
mon as before. li//. Se£l. 276. And it is thQ 
lefe unreafonable that the Part of him nqc 
proceeding (hould be divided with the reft in 
this Cafe, becaufe he does not by the Seve^j 
ranee abfolutely ceafe to be Party to the Re- 
cord, but nptwithftanding, if ne dies, the 
Writ fhall abate. 10 J?^. 1 34. in Read and 
Rednianh Cafe. So if a Writ ,of Error be 
brought, not naming him who his fummoned 
and fevered, the Writ ftiall abate. 9 H 6. 3 8. 
Bro. ErroTy 7. 

The Manner oS Partition among Parr 

peners raticne rei^ is much the lame 

as ^mpng thofe at the Common Law, 

Lib. I.e. 3 J. or ratione perfonarum^ and therefore Brac^. 

^'7^' ton has treated of both indifcriminately in 

the fame Chapter ; if there be any Difference 
between t^iem it is in the * Manner of di- 
viding 

^^Tiie I4W concerning this Mtitter among Female 

Parceners is» that all Houfes and Caflles (except Ca< 

(lies for the neoeiTary Defence of the Realm ][ ought tq 

be parted among them, bat thefe ought not to be di- 

Yided. I Inft, 105. And Bra^ofi^iih, 2,foL 76. And 

. Fleta^ lib. 5 • ^ • 9* whom Lord Coke cites as his Authors, 

fay, Ji auUm mn nifi umcumjh Cafirum^ iUud integri 

remaneat Primogenitor ita tamen quod Poftnatopro Parti 

fan Jatisfaciat alih ad valentiam. And with this Re* 

ftri^ion, that the eldefl (hall make Satisfaction, itieems 

are to be underfbod (he Words of the Stat. Hib, 14 iSfl 

y. Cum Promi^enita nihil plus petere pojffit quam atue 

for ores t nifi cetpitale Mejfuagium nomine Eineci^t. And 

ib is Glan^v. lib, 7. c. 3. Et vide l^itt, Se(3. 25 1 . 
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viding the Chief Houfe or Capital Mefluage % Chip. VI. • 
concerning which I find nothing in the later Qip^'^ 
T^ooksj but Glanvilkj Braclon^ and ^^/^» of theSpiol 
ipeaking of iiich Socage Lands as were par- Mefluage. 
tible in their Times, treat of this Matter al- 
moft in the fame Words. * Si vero fiierit 
Liber Socmannus tunc quidem dividetur 
Hasreditas inter omnes filios, &c. Salvo 
tamen Capitali Meflfuagio primc^nito 
Filio pro dignitate ^fneciae (iiac, ita tamen. 
quod in aliis rebus iatisfaciat ad Valen- 
tiam. Glanv. lib. 7. c. 3. £t fi unicum 
fiierit Meil^iagium, illud int^e remaneat. 
Priniogenito, ita tamen quod alii habeanc 
ad Valentianj de communi. Brail, lib. 2« 
foL y6. Fleta^ L 5. c. 9. And the fame 
Authors had faid a little before, ^ Habec 
hoc Privil^um Primogenitus propter 
^fnetiam, quod primam habebit Ele-^ 
£tionem, ut fi plures participes fint ibi 
Cbhaeredes, & plura Capitalia Mefluagia^ 
primV^eniius primo digat, & poftea Poft- 
natus, & fie tertius, & qu^rtus in infinitum^ 
quamdiu fuperfiierit unicum Capitale Me{^ 
iuagium. Sed fi complura.ibi tuerint, non 
tamen tot, quod quUibet habeat unum^ 
tunc illis, qui expertes funt, de communi 
Haereditate (atisfiat ad Valentiam. 
And if the Houfe chofen by the Eldeft, 
where there are many, is of greater Value 
than thofe which fall to the Share of the o* 
thers, it feems he ought to make Satisfac- 
tion to his Brethren out of the reft of the 
Inheritance, or by a Rent out the Houfe* 

Vide Litt. Sell. 2^1. 

I In- 
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ilook^i^ Indeed die Cuftunial of Kent fcts up a 
' different Kind of Partition ; " Let the 
" MeflTuage be parted among them ; but let' 
•* the Hearth for Fire {Afire) remain to the 
*' Youngeft, and be the Value of it deli- 
** vered to each of the Parceners of that He- 
ritage, from forty Feet from that Hearth, 
if the Tenement will fo permit, and then 
•' let the eldcft have the firft Choice, and 
** the others after their Degree. So of Houfes, 
*' which (hall be found in his Hands, let them 
•* be divided among die Heirs by equal Por- 
** dons, that is to lay, by Feet, it it may 
• be, faving the Q>vert of the Hearth, which 
** Ihall remain to the Youngeft, as is afore* 
** laid 5 fo neverthelefe that* the Youngeft 
" make reafonable Compofition with his C6- 
** parceners for the Part which belongs to 
•* them, by die Award of good Men." 

But we learn from. Mr. Lambard^ |i J, that 
there is now no pahticular Regard paid either to 
the Eldeft or youngeft Son in making Parti- 
tion, only Confideration is had that the Parrs 
be equal and indifferent. Nor is it in the leaft 
ftrange that a Way of Divifion fo inconve- 
nient to all Parries ftiould be difufed. 
OfSuit-Scr- Even after Parririon of Gavelkind Lands, 
vice by Par- bUt one Suit (hall be done for all the Parce- 
ccarrs m Ga- ^^^ f^j. ^^^j^ Tenements for which only one 

Suit was before due, but all the Parceners 
Ihall be Q>ntributory, according to their fe- 
veral Portions, to him that does the Suit for 
them. Cuftumal of Kenlj infra. Stat. MarL 
c. 9. Vide 2 Infi. 119. 

The 
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' The Entry inco^ and Seifin of anv one Clu^. VI. 
Brother of Gavelkind Lands is the Entty ^^^^Xi^ 
and Scifin of all the Brothers Coparcenen ^^^Jf^^ 

with him. 4$ Ed. 3. 19. a^ I tjntw. 754. ftuttneristhi 
But this mc^ be underftood of a general Sdiiii ofall* 
Entry, and not where one enters claiming the 
whole to himfelf. Go. Uu. 243. hi yji k 
43 ^d.3. i^.a. 

But if there be three Copan^e^ in Ga^ 
vdkind of a Keverfion estpedant on an E^ 
Aate for life, and otie ^iens his PSut, tho* 
the Entry of the ddeft Son may give Scifin 
to his &other, yet it cannot to the Saan« Djrer iit 
ger ; for he is in as Tenant in Common by 
a different Tide, and muft implead^ and be 
impleaded by a feveral Pr^cife % and it is a 
general Rule that where there Ihall be feveral 
Adtions, there mufl: be feveral Entria* 

It is but reafonable that the Sons par-^ OtHdn i- 
taking alike of the Advantages of the Inhe* jMnft ^«^ 
Titancelhould be cquaUy fubje£k to AeBur--^®^^^ 
thens attendant on it: And therefore if a^^^^ j^ 
Man feiied in Fee of Lands in Gavelkind oeft^ 
has Iflue three Sons> and by Obligadoa 
binds himfelf and his Heirs, and dies, an 
Action of Debt is maintainable againft 
all the Sons. Co, Utt. 376. b. 386. *. 
Lamb. Peramb. J^. Cro. Jod 218. And 
the Plaintiff* in fiich joint A6tion Ihail de* 
dare on the Cuftom.* 11 H^j.t^. 

Q^ But 
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* See die Form of the D^ratiori, H. Snull. 14^^ 

Raft, Ent* ao8r l Br^wml, IficL tU. 



tT4 0f tie J9atttte of ^fltiellefnti 

BookL But then thcQijeftion will be, when the 
iV<A/^NJ Obligee fliall be compelled to bring his 
Adion dgainft all the Sons, or when he may 
liie the Heir at Common Law alone ; which 
may be relblved by the following Diftinc* 
cbnl 

If the OUigordies feifed d Land in Ga- 
velkind only, the Writ ought of Ncceffity 
to be brought againft them all : For all tl^ 
Paf€ener& make but one Heir. 

And it ha^ Hkewife been adjudged, * that 
if the Obligor leaves both lUnds at Com- 
mon Law, and Lands in Gavelkind, die 
Heir at Common Law fliall not be diaiged 
alone, if the other Sons arfe feifed at the 
Time of the Writ purtha&d ; for the elddt 
Son is hot chargeable fimply as Heir, bat 
becauie he hafc Lands by Delcent as Heit;^ 
and this H^fon ferves e^fually to charge the 
reft \ and in foch Adion not only h& Af- 
ietsat Common Law, but likewife his FUr- 
party in Gavelkind would be JiaUe, which , 
chat it (houid be Severally from the reft is 
unreaibnable. And therefore, if hebeiued 
afone in fuch Cafe, on the (pedal Mattxr 
difcbfed by Plea, the Writ ftudl abate, ii 
Ed. 3. Deifey. H^i. 25. 

But ^ere there are Aflets at Common 
LaWj and likewife in Gavelkind, if the Obli- 
gee counts generally againft ijbe &AS a$ 

Hdrs 



* How the Obligee b to fue If the Obligor dies 
IhUed of Lands defcended to him botli (rotn Fa&r and 
Alother^ fee ii H, ^. 12.' &• tiu, 376. 3 Jt^* 
1 4. a. Vide poft. in App. 
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Heirs \^y the Cufto0)» he (hall have Exe- Cbaft VJ. 
cutioa only of the Lands in Gavelkind ; the ^-^^v^^^ 
prcw)cr Way therefore to avoid all thefe Dif- 
ficulties, b to declare in the iame Cxint a- 
gaixift E. as Heir by the Cpn^nion Law ^ 
and againft the fame E. C. and 1). as Heirs 
in Gavelkind, 1 1 Ed. 3. Detie y. In the 
iame Manner as the Heir at Common Law 
and Heir in B&rougb Englijh are lued 
jointly in Brcwnl. Ent. 1 80. And this is a* 
greeable to the Law in Cafe of Vouching 
the Hefrs to Warranty, where there are Af- 
lets both at Common Law and in Gavelkind. 
Videpoft. 

It the eldeft Son only has AfTets remain* 
ing, and the reft have aliened their Parts, 
then the Obligee may bring his Adtion a- 
gainft the eklS alone. Lamb. P^am. \*^. 
II Ed. 3. Dettej. 

But if pending a Writ againft the Eldeft 
Son only, I^ands in Gavelkind defcend 
to him and the others, the Writ ihall ab^te. 
II Ed. ^. T>ette 7. Per Shard. 

If a Man having Lands in Gavelkind 
binds himielf and his. Heirs in an Obliga- 
tion and dies, leaving three Sons» and one 
of them aliens his ]rat, and the Writ \jQ. 
brought againft them all, the whole fhall 
be levied upon the others who have Af» 
lets. As in Debt ag^ft two Female Par- 
ceners on the Bond of their Anceftor, if one ^ 
of them has aliened before Adion brought, 
the Plaintiff fhall have Execution for his 
whole Demand againft the Purporty of the 
other. II Ed. 3. Dette 7, 

Q^a Sir 
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Book. I, Sir Antbtmy Aucher being feifed in Fee of 
^^p^O^ Gavelkind Lands, binds himfelf and his 
t Hcin^^^ Heirs in an Obligation, wd has Iflue three 
Gavelkind, Sons and diesi the Sons enter, the eldcft of 
who arc out- them has Iffue a Daughter, ^nd dies \ and 
**^1hl&p'* V^^ 5s brought againft the two furvi* 
Sol^thc Parol ^^ Brothers and the Iffue of the Eldeft 
4hali not dc- (who wfts bqt feven Years old) as Heirs, and 
mar for the the Procefi continued till the Uncles were 
Nonage of the oudawed, and the Niece waived : The 
^^^' Uncles Purchafe a Pardon for thcnifelves, 

lind on a Scire Facias to the Plaintiff ai 
fequendum^ he declared againft the Uncles 
Jitrnd cum the Niece ; the two Defendants 
pleaded the Nonage of the Niece, and pray- 
ed Judgment whether they ought to anfwer 
during her Nonage : But the Court held, 
that the Parol ought not to demur, for 
that the Infant is out of Court, and by the 
Waivure the Original is determmed againft 
her -, nor is the Oudawry void, but only 
voidable by Crror, Hawtrey and Aucbcfy 
J}yer 239. N. B^dl. 146. i Amd. 10. 
Moor 74. Raft. £nL 208, 209. 

By this Cafe it appears th^t a Parcener 

by Reprefentation fhaU be chained with the 

^ondrDebt of the Anceftor, as well as the 

others, tho* Moor in his Report makes ^ 

^dT^ of it. 

©Mte|j<J}ng Having fhewn in what Manner the Heirs 

the Lands of in Gavelkind fhall be charged by the Ob- 

fhe Htin in ligation of their Anceftor, let us mppolc the 

Gavelkind on Laj^jg ^q defcend to all the Sons charged 

t^S^P "^^^^^ Judgment fuffered in Debt, fcf^. or a 

^ijAncrfter. Statute acknowledged by their Anceftor, and 

them to make Partitign •, in this Cafe, if the 

Part 
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Part of one of them alone be eictended for Clop. VL 
the whole Debt, hemay compel hi$ Copar- ^^eZlT^ 
ceners to contribute, as they are all ^auati ^\7^ - 

As if a Man be (eifed of two Acres of Land, 
one of the Nature of Bcrougb^Engliflbj an4 
binds himfelf in a Statute or Recogni* 
zance, or Judgment be given againft him 
in Debt, and he dies, kaving two Sons, 
if one is diaiged alone, he ihall have Con- 
tribution agaii^ the odia.' 3 Rep. 12. i. 
Sir fT.Herterfs Cafe. 

So if a Man be bound in a Recogni* 
seance, and has two Dau^ters and dies, and 
they make Partition, one ihall not bs 
chaj^ged alone, but ihall have Contribu* 
tion : And if one be within Ag^ the o» 
ther ihall have the Benefit of it ; for in iiich 
Cafe, tho^ ihe be charged as Ter-tenant, yet 
ihe ihall have her Age. 3 Rip. 12 i^ 13. a. 
Sir fT. Herherf% Qafi. 

We have hitherto amiidered all the Sons To whttPiv* 
as H^irs, but even with relped to Gavd^ pofei tUthe 
kind. Lands all the Sons ai to fome ^ |?^*^n^ 
cialTuipofes ihall not be accounted Heusi ^^ 
as in the Caie of aPurchaie, a Condition, 
pr to take Advant^ of a Warranty ; for the 
Heir to have the Benefit of thefe muit not 
be Heir to a foecial Intent only, but the g&> 
neral and perfe^ Heir, the Heir at Com- 
mon Law. 

If Land in Gavdkindis granted ordeviied WlioftiUbt 
to A, for Life, Remainder to the Heirs^ or Hein 10 tate 
Hight Heirs oiJ.S. who has Iffiie four Sons, gSSSpto, 
aoddies, and afterwards the Tenant for Life chsfc. 
dies } the eideft Sosxi^J.S, ihall have the 

X«nd| 
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Itookl. Land, for he takes by Way of Remainder, 
iV^"V^NJand not by Defcent, and he only to take l^ 
Porchaie is the Right Heir by the Common 
Law. 37 H. 8. Bro. Done^/^2. Nojjme^ 6. 
JPifient^ 59- i R^* loi, 103. a. in SheUeyh 
Gde. Co. UtL 10. a. Lamb. Peramk. |^, 
Hob. 31. 

And the&me is lAv^ciBoroi^b EitgUh^ 
Hob. 31- 
% Veni..732» But if a Man has Lands <^ the Cuibm 
Z3S; . ^^ of Borough En^ifb^ and likewifc Lands at 
]^ " ^'"** Common Law, and having two Sons, dc* 
- viib the latter to his Heir acoording to the 

Cuftom of Borough EngUjk, the Youngeft 
Son (hall take ; md the De^e fluU not be 
defeated becaufe he is not Heir at Common 
Law, his eUer Bcother being living ; finer 
chat was probably the Reaibn of making the 
Devife, as the iJuids would have defcendcd 
ID him^ had his Brother been dead. So H* 
a Man having Gavelkind Land deviies other 
lands to his Heirs in Gavelkind, all his 
Sons (hall take as fiifficiendy defcribed by 
this Devife, tho' not Heirs by the Com- 
mon Law. Per Cowper l^rd Cbmc. in de« 
livering bis Opinion in the Cafe ofNtpm* 
mat 33^ Barkbamy 14. Feb. 17x6. 

And if a Man kikd in Fee of Lands in 
Gavelkind makes a Gift m Tail, or Leafe for 
life to y. S. Remainder (o his own Ri^t 
Heirs, then it feems all his JSons ihall take 
by the Name <^ Right Heits ^ for the Re* 
maindcr limited to the Right Heirs of the 
Donor is only a Reverfion, he bearing in 
"' during his .Life (in Judgment of 

Law) 
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Law) all his Heirs, and dierefore the Heir Ckif,. VL 
fliall have it by Delcent. Co. Lift. 2%. k V^^Y"^ 
Dav.^t.a. 

So if a Man feiied of Lands in GaveU 
kind make a Feoflfment to the Ufe of 
himfelf and his Wife in Tail, ' Remain* 
der to his own Right Heirs, this Remain-* 
der (hall go to the Heirs by the Qi- 
ftom. 26 H. 8. 4. i. Bro. Cujiom^ i. ImA. 
548. For it is the old Uie, and the Hdrs 
take by Defcent, their Anceftor having a 
precedent Eftate of Freehokl, and not by 
Purcfaaie. 

* 

If a Nbn aliens Lands m Gavelkind onwiioitHeir 
Condition, and dies, theeldeft Son only (hall to take Ad- 
enter for the Condition broken, and the ^"*V of a 
Right of Entry docs not defoend to all the^^^; 
SoM. Lmb. yJJ. N9fz Max. 82. Q'^ veUdndLandi. 

343. *. 
And the £ime Law ts of a Condition an«- 

ticxed to BcroKgb Engtijh Lands. 3 Rep. 2 1. 

Mo9rti4. Qwr 343.*. 

For the Heir to uke Advantage of a Con- 
dition muft be the Heir at Common Law, 
the compleat Heir. 9 H. 7. 25. 

It feems indeed, that when theeldeft Son has 
iBQtered into the whole for Breach of the Con- 
dition, and defeated the Eftate of die Gran- 
tee, the Younger Sons may enter into then* 
Fairt, and hold togedier with their Brother: 
In like Manner, as if a Man feiied of Land 
ton the Part of the Mother makes a Feoff- 
ment in Fee on Condition and dies, the 
Heir on the Part of the Father, who is Heir 

at 
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Book I. at Common Law, fhall enter for the Gpri- 
lition broken, but the Heir on the Part of 
the Mother fhall enter upon him and enjoy 
the Land. Co. Idu. ii.d. Plow. 57. a. 

But we ought to diftinguiih between a 
Condition in Grofs and a Condition ind- 
Jcnt to a Reverfion ; for of the latter the 
fpedal Heir fhall take Advantage, though. 
not of the former. A Man made a Leale 
of Land, parcel Borough Engli/hj and par- 
parcel at Common Law, by Indenture for 
twenty one Years ; Provided that if the Lef- 
fbr, his Heirs, or AQigns fhould give a Year's 
Warning to the Leflee, that he, his Heirs, 
or Afligns would dwell there,' then the Leaie 
to be avoided ; the Leflbr died leaving two 
Sons, the eldeft afTigned over his Part to the 
Youngeft -, * and the Queftion was, whether 
the youngeft Son was fuch a Perfbn as could 
give Warning, or whether the Condition 
was not gone by the Severance of the Rever- 
fion on the Death of the Father : Manwood^A 
Motifon Juftices were of Opinion, that he 
might give Warning, and that the Law, 
which fevered the Reverfion, has fevered the 
Condition alio. And fo for one Ru-t as Heir 
in Borough Englijby and for the other as Af- 
fignee of his elder Brother (by the Stat. 32 
H. 8. 34.) he fhall take Advantage of die 
Condipon. But if a Man makes a Feoff- 
ment in Fee of Borough EngUJh Lands on 
Condition and dies, having IfTue two Sons,^ 
the eldefl only fhall take Advantage of the 
Condidon, for it is a Condition in Grofs ; 
but in this Cafe there Was a Reverfion in the 
Lcffor. Moor 1 13. Godb. 2, S.C. 

I And 
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And it is likewiie hid down in Cc. iJtt. Chip. VI. 
215. a. ♦ that if a Lcafc for Yean be made ^■^'^^V'X^ 
of two Acres, one of the Nature ot B^roi^b 
EngUfi)^ the other at Common Law, on Con« 
ditfon, and the Leflbr dies, leaving Ifliie two 
Sfxa&j each of them Ihall enter for the Con* 
dition brdcen, fw I^ Aft of Law a Con'» 
dition may be appornoned. And the lame 
Thing is agreed in Ditmpor^s Cale, 4 Rip. 
120.^. and in I Rolf%Rep. ^^i.AnU%$^%6. 

Mmwooi in Dfer 316. b. puts this Gsdc, Wliea Wonb 
A Man feifed in Fee of Land in Gavelkind, ?^09o^ 

has Iffue two Sons, and l^ his laft WillgiSdlif 
devifis the Land to his ddeit Son, on Con^ im^^ ^ q^ 
dition that he pay to the Wife of the' Devi-r be coofirQcd 
for tool, at a certain Day, and he fails of * ''i^i&ip^oiu 
Payment, whether the younger Son may en^ 
ter on a Moiety upon hjs Brother, by a Li<» 
mitation implied in the Eibte ? ^luere : 

But this Doubt is, as Lord Coke obferves, 
well reiblved by the fclbwing Determina* 
tion; 

& ACo. 
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*Itis difficult to reeonple with this^ anod&erPai&gp 
in the fiune Book : That if a Man feifed of Landi /^r 
farti mmirixy oiajces a Gift in Tail or Leafe htli&l 
tlie Heic of the Part of tho Mother (hall have the 
Reverfioa ; and the Rent alfo, as incideot ther^to,^ 
fliaUpafs withitj iuiibi Heir of tb* Fart o/thehh- 
therJ^aiJmt take Advantage ef a CemJktim annexed t9 
the/ami i hecaufi it 1/ nH incident to the Rewr/kn^ n§r 
C0JI fa/j therewith. Co^Litt. 12. 4. But as thiMsnoi 
warranted by the Cafe cited as an Authority for it in, 
the Margin of that Book» I have adhered to the o^ 
thf r Opinions as more aneeatde to common l^eafei^. 



i^«^_ 
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Ifedel. A Copyholder in Fee of Land defeendl« 
Ue b Borough Englijh^ ha^or^ three Sons 
and a Daughter, after a Surrender to tho 
Ufe of his Will, devifes the Land to his 
ild^ Son, paying to his Daughter and each 
of his other Sons 40 s. within two Years aft 
trr his Death \ the eUeft Son is admitted, 
and does not pay the Money 1 the youngeft 
Son enters on the Land, and his Entry was 
held lawfvil^ for tho^ the Word Paying in 
Cafe of a Will may make a Condition, yet 
here the Law conftrues it a Limitaticxi, of 
which the youngeft Son in fiorougb Et^lifh 
inay take Advantage \ and it is the &me as 
if he had devifed the Land to his eldeft Sloq 
till he made Pefault in Payment : For if it 
ihould have been a Condition, then it would 
have defcended to the Eldeft, and it would 
confequently have been at his Pleafure, whe*r 
ther his Brothers or Sifter ihodd be paid 01 
not. IVeUoche and Hatnmmd^ 3 /^. 20, 2\. 
Cro. Eliz. 204. 2 Lwff ii4» 

But let us put a Cafe a little difierent &Qm 
the former i A Man having three Sons deT 
vifb Gavelkind Lands to hh/efond Son, 
tying, or upon Conditbn to pay, to each of 
iis other Sons ipo /. and the Peviiee fails of 
l^ayment, I take it t)iat the youngeft Son can« 
not take Advantage of this by entering iiH 
to a third Partj but in order to defeat 
the pevife the Eldeft Son oqght firft to 
enter upon the Whple, agreeably to the 
Determination in the Cafe of Curiis and 
JFooherftone^ Cro. Jac, 56. Where a Map 
having three Sons, and feveral Dau^terSi 
c}pvifec| Land3 defcendible in forougb fingr 
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i^ to hk fectmd Son in Ve^ on CaaSi* Oisj^ VL 

tion to pay 20 /. to each of hb Daughters ^-^^V^N^ 

at their Age of twentyone ; the Devifee 

not paying the Money at the Time, the 

VDongdft ^n entered in his own Name ; 

DUt it was held ill^ fcx this fhall not be 

taken as a Litilttatlon, but as a CMdi- 

tion, it differing from the Rcaibn of the 

Cafe of tFellocke and Hammond^ where had 

it been conftrued a Condition^ itliod been Void 

and to no Purpofe ; but it (hall be estoounded 

according to die Common Law, where it is 

not neceflaiy to give it a contrary Es^fition* 

Conceipnihg Warranties anftoicd to Garel- 9^ J^?"^ 
kind Lands, it is laid generally in feveral 11^^ j^JJJ; 
Books, that every Warranty which deicends, 
delcends to himi that is Heir by the Common 
Law. Co. Liu. 12. a. 376. a. Utt. Seff. 603, 
718. Hoi. 31. Cf. Jac. 218. 22 Ed. 4. 10. b. 
But for die better underftanding diis 
Rule with the proper Reftriftions, I will 
confider the Authorides which treat more 
diftin^Uy of this Matter, under three Heads ^ 
firft, whether the younger Sons, Heirs in 
Gavelkind, may take Advantage of ^ War* 
lanty annexed to their Eftatei 2. Whether 
they fliall be barred or rebutted by the 
Warranty of their Anceftor. 3. Whedicr 
thc^ may be vouched by Reafen of fuch 
Warranty. 

I . Whether 
t. If Land warranted comes to a youn- Younger Sons, 
gcr Brother by Boroi^h-Englijh or Gavel- Heir* in Gt. 
Hind, he is widiout ' Remedy ' agiinft the 2gf "J^^^^^ 
Warrantor > for he cannot Vouch as Heir ^^ ^ ^ 

R 2 alooe. Warranty. 
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B0bk V alone* oc^t When he Gomes in as a Voo^ 
^ii^^^WJ ehec fcr his Pafieffion with the very fcfeir. 

Hoi. 25. /5r. 7w^j 361, 

a.Wlifither ^^ 2^7' ^ ^^ Heirs in GaveUcind 
cbgrlhaabe cannoc take Advanti^ of a Warranty, b 
fe^ by > on the other Hand they (hall not be bar- 
^•nmr. red by it. 17 Ed. 3. 61. 44 Ed. 3. 16. 

k %%Ed. 4. so. Nefs Max. 84, Fpr 
Warranty on Land in Borough EngUJb or 
W. Jofies Gavdkind binds only the Heir at Common 
3*»- Law. Dfer ^A^^.b. 

Fitah.Gar- -^^A ^^- 735- " A Warranty cannot 
nxAf, 94; ^ go according to the Nature of the Tene- 
' *^ ments by the Cuftom, but only accord- 
*• ii^ to the Form of the Common Law : 
•* For. if Tenant in Tail be feifed of Tc^ 
" nements in Borough Engli/h^ where the 
" Qiftom is that all the Tenements with- 
^* in the fame Borough ought to defcend to 
*^ the youngeft Son, and he difcontinues 
*• the Tail with Warranty, 6?r. and has 
^* Iflue two Sons, and dies feifed of other 
^^ Lands and Tenements in the lame Bo- 
rough in Fee-fmiple to the Value or 
more of the Lands entailed^ (^c. yet tht^ 
Litt S^ ** youngcft Son Ihall have a Formedon of 
g^^^ *^ the Lan^ entailed, and fhall not be 

** barred by the Warranty of his Father, 
^^ thourii Ailets ddeended to him in Fee- 
^^ fimple from hi^ laid Father according 
•• tb the Cuftom ; for^ that the Warran- 
^ ty defcend^ on his elder Brother, who 
*^ IS in ftill Life, aod not on the Youn- 
^ geft : And in thclaiiie Manner it is of a 

" ♦col- 
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^ • coliateral Warranty made of fuch Te- Clip, VT. 
** nements, where the Warranty delcends 
^^ on the eldeft Son^ &fr. this (hall not boc 
** the youngcft Son, Ofr. 

SeS. 736. " In the fame Manner it is 
** of Tenements in the County of Ktnt 
•* which are called Gavelkind, which Tcne-r 
^^ ments are partible among the Brothers, 
** fcff. 'according to the (Sftom; if any 
liich Warranty be made by an Anceftor, 
iUch Warranty fhall defcend only to the 
•* Heir, which is the Heir, at Common Law^ 
that is to lay, to the elder Brother, ac« 
cording to the Cpnulance of the Common 
** Law, and not to all the Heirs, that arc 
*• Hein of liich Tenements accordbg to 
" the Cuftom.- 

Lord Cok^s Comment on this Place is 
this, *^ Hereupon a Diverfity is to be ob- 
*^ ierved between a Lien Real and a Xaeit 

" PerfonaL 



* It. is a oofluttofi Mifbke, that all oollatertl War- 
nnties are taken away bf the Stat. ^(^ $ dm. i6« 
wheicai that Scatate Qiuy nakeiFolciaU Wamatieiby 
Tenant for LiA» and all coliateral Wananties made 
by any Anceftor, im^ havitig mn EJI0U9 cf Inbtrif^mti 
in Pifftffimr. So that if ^^ be Tenatit in Tail, Re- 
mainder to i^.his next Brother (which i$ a ^tty eommon 
Caie^ arifing almoft oti vnxj Marriage-Settlement) 
and 4* being in Pofleffion makei a FeoSment, or le» 
iries % Fine^ with Warranty from him and hia 
Hfii% and dies without Iflue 1 this is a f ooUateial ^ ^ ^ 
Wmtanty. (for A/s Title is ty Way of Remainder, f '^f^' ^.iH^ 
10 which his elder Brother it colhueral) which fliall/^* 1^^' 
bur iff. ootwitUlanding cht Statute, tho* no Afiets do* 
iipend. 
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Book 1. " PcfibnaL F'or the Lien ftcal^ ai the 
•• WamuKy, doth ever ddcend to the Heir 
** at the Cbnunon Law, bat the lien Per^ 
^* fixial doth bind the fpecial Heiis, as 
** Heirs in Gavelkind^ i^c/* And the' ve^^ 

5f iame Obfetvation is 0\ade by the &me 
udgc, Cro.jac.it8. 
&t the Warranty may be pleaded in Bar 
of the Rirparty of the ddcft $hn^ fincf not 
of the Younger, ij Ed.^. 6i, a. 44 Ed^o^i 
16. b. 

Indeed^ by the Pleadii^ in Beards Gd<^ 
Goldsb. 88. I Leon. 112. It (eems admit« 
ted, jthat a Warranty with Aflfets will bar 
all the Heirs in Gavelkind, but as it is con« 
trary to all the other Authorities, it can^ 
Dcvtfe of Gt- not be maintained as Law : But the Cafe is 
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^^^.;"t^» worthy to be cited for the Matter ac$ 
SolSly S> bT A Formedon in Defcender by three Brethren 
divided, they of Ladds in Gavdkind } the Warranty of 
(hall be in by their AnccftoT was pleaded againft tbm m 
the Dcvife, Bar, and they were at Iffue i^on Aflets dc* 
ScfiSt fcendod to the Demandants! The Jury 
found a^ ipecial Verdid % that the Father (^ 
the Demandants was feifed of the Lands al« 
. ledged to be Aflets, and by his Wilt devi^ 
fed them to his three Sons, the now De- 
mandants, and to their Heirs equally to be 
divided \ and if this ihould be iaid to be a 
Ddcent to them was the Qicftion^ becaufe 
the Law would have done as much, and 
therdfbre they ihould be Aflets: But die 
Court held the contrary, for they (hall be 
Jointenants or Tenants in* Common, and 
they ihall not be in by Defccnr, and ib no AT- 
fcts i for if a Man may have more Benefit by 
2 the 
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the Deirife than b? Dcfcent, he Ihall take ^^^ VI. 

1^ the Devifc The lame Law if he dc ^'^^^^r\J 

iriies hk Lands to his two Dau^ten and 

their Heirs, they (hall be Jointenants andCK>.Elix.43i» 

not Coparceners; and if a Man deviib to ^^^^ Hi* 

Ills Son and Heir in Tailt he fhall not take 

by the Defcent, 

3. If a Man infeoff another of an Acre S^- ^ 7^^ 
of Land with Warranty, and has Ifliie two GfvelWBd*or 
Sons, and dies feiied of another Acre of Borough Ei^« 
Ground of the Nature of Bcrtmgb EngU/b^ lUh. 
and the Feofiee is impleaded, tho' the War<- 
ranty deicends on the eldeft Son, yet he 
may vouch them both, the one as Heir to > Ed. j. \t, 
the Warranty, and the other as Heir to the ^^ ^ *• '♦• 
Land; for if he Ihould vouch the eldeft •4*< * 
Son only, then he Ihould not have the 
Fruit of his Warranty,, viz. a Recovery in 
Vahie ; and the youn^eft Son only he can* 
not voudi, becaufe he is not Heir at the 
Conunon Law upoij whom the Warranty 
deicends. Co. Lit. 376. a. 

♦ So it is of Heirs in Gavelkind, die eldeft * 19 Ed. t. 
may be vouched as Heir to the Warranty, Sj'^*' ^ 
^nd the other Sons in Refpe£b of the Inheri- ^ Ed. 3. '55.** 
tance deicended to them. But the Heir at 43 E. 3. 19! 
Common Law may be vouched alone at the ss E. 3. 3S, 
Section of the Tenant. Co. lit. 376. ^-^Jj^T"' 

Voucher 2. 66, 94, 313, 314. zj H. 6. i. ss Ed« 4; >^* ^ ^ 
ftcTpea of tbe PbOeOkm. 

If he has likewife Aflets at Comnxxi 
Law ; for otherwife they muft all be vouch* 
Pii of Necelfity, tfnlds me younger Son has 
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Bode I. aliened his P o rpariy before -the Day of 
*^-^^VN^ Voucher. 38 Ed. 3. 22. k And the (^deft 
Son cannot be vouched alone . where the 
other Brothers have Part of the lame Inheri- 
tance, II Ed. 2. Dettey. NofsMax.Zj^ 
Where Lands at Common Law defcend^ 
and likewife.in Gavelkind, and there are di- 
vers Sons, and the Feoffee would have the 
AfTets of each Kind liable to his Warranty, 
J. the eldcft Son mull firft be vouched by 
himfelf as Son and Heir of the Warrantor j 
and dien the feme A. with his other Bro^ 
thers, Sons and Coheirs of the feme Anceftor, 
all in one Voucher % for the Tenements at 
Common Law will not be recovered in 
Value, unlefs the Eldcft be firft vouched 
alone, and then with the others. 1 1 Ed. 3, 
Dette 7. 4 Ed. 3. 55. b. and in 33 Ed. 3, 
Judgment y 254. is a Voucher in like 
Manner. 

But as Vouching two Men as Heirs to 

the fame Anceftor appears to be againft the 

Common Law, which acknowledges but 

one Heir Male, it cannot be done without 

Ihewing the Cuftom at the feme Time. 

x6 /f. 7. 13. a. Nor is it fufEcient to fey, 

that the Lwd in Demand is Gavelkind, but 

it muft alfo be alledged, that they arc feifed 

of this Gavelkind Land by Defccnt ; for if 

the eldeft Son enters into the whole claim- 

. . Jng it to himfelf, fo dut his Entry cannot 

be feid to be the Poflcffion of the other, 

the Youngeft cannot be vouched with the 

Eldeft, becaufe he has not the Poffefllon, 

in regard of which only he is to be vouched, 

43 K^f 3.iQ.a. 2 Roll. Abr. 748. pi. 2^4^ 

- . If 



fit Point of T>ttcent ann pattttfom 139 

If the Father enfeoff his Son ^nd Heir, Chap, VL 
with Warranty from himfelf and hb Heirs, ^^'"V'N^ 
and dies, the Son (hall vouch himfelf, and 
his younger Brother as Heir in Bormtgb 
EfigUJb^ but then this Caufe muft be fpe- 
QaUy (hewn. 40 Ed.j^. 14. n. 41 Ed. 3. 
25. a. Co. IJtt. 390. a. 2 Roll. Mr. 746. 
//. 17. 

So if after liich a Ffeoffment the Father 
die ieiied of Lands in Gavelkind, the eldeft 
Son may vouch himfelf and bis Brother by 
the Cuftom of Gavelkind, (hewing this for 
Caufe. 12 H. 7. 3. ^. 12 Ed. 3. Voucher 

In the Cafe of Borough Englifij the Son Ofdenugning 
and Heir by the Cbmmon Law having no- the Warnnty 
thing by Defgcnt, the whole Lofs of theP*"""^""' 
Recovery in Value lies upon the Heirs of 
the Land, tho' they be no Heirs to the 
Warranty. Then put the Cafe that there is 
a Warranty paramount, who (hall deraign 
that Warranty, and to whom (hall the Re- 
covery in Value go ? Some have (aid that 
as they are vouched together, fo (hall they 
vouch over^ and that the Recompence in 
Value (hall enure according to the Lofs,. 
and that the EfFeft mvA |^ue the Caufe, 
as a Recovery in Value on the Part of the 
Mother (hall ff> to the Heirs on the Part 
of the Mother, ^c. 

Some others hoU that it is againft the 
Maxim in Law, that thev, that are not 
Heirs to the Warranty, (hould join in Vouch- 
er, or take Benefit of the Warranty which 
defcended pot to them ; but that the Heir 
at the Common Law, to whom the War- 

S r^y 
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Book, I. ranty defcendcd, (hall derai^ the Warran* 
lV<^^\rNJ ty and recover in Value, and th^ULthis doth 
ftand with the Rule of the ComnK)n Law. 

Others hold the contrary^ and that it 
ihould be both againft the Rule of Law and 
againft Reafon alfo> for by the Rule of 
Law the Vouchee ftall never llie to have 
Execution in Value, till Execution be lued 
sgainft him ! But in this Cafe Eji^ecudon 
<an never be fued againft the Heir at Com- 
jnon Law } therefore he cannot fue to have 
Execution over in Value, idly. It fliould 
be againft Reaibn, that the Heir at C6m« 
mon Law fhoqld have Mum Lucrum, and 
the fpecial Heirs iofum Damnum, I find in 
pt|»h. Gar- our Books this Reaibn yielded, that the ljpc«» 
wMc, 94. ^3] fj^jj. fl^ouid not be vouched only, be^ 

caufe if the fpecial Heirs fhould be vouched 
only, they fhould not dcraign the Warranty 
over, which fhould be mifchievous diat 
they fhould lofe the Benefit of the Warran-. 
ty i but if the Heir at Common Law were 
vouched with them, as by Law he ought, 
^1 might be faved. Co. LiU. 376. ^. 
' And this latter appears to be the Opinion 
ofLerd Coke himfelf, from the Cafe of Game 
and Sims, Cro. Jac. 218. wher^ the fame 
Judge fays, that if the Heir at Common 
I^w be vouched for Warranty, who vouches 
the Heirs in Gavelkind becaufe of the Pot 
fefTion, they ail fhall vouch over, and what 
is recovered in Value ihall go only to the 
H^irs in Gavelkind : So if two be vouched 
where one has nothing, and they vouch Or 
vpr, the Recovery in Value goes only toi 
him who had the Intereft. . 

I _.-' And 
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Chtp-VL 
And of the lame Opinion both as to the Vi/'"V"\/ 
ticks in GavdkiQd ana Barmtgb E^Ujb was 
Holt Ch. Juft. in the Cafe of F^^ and i/^- 

If two Coparceners in Gavelkind areAfeinVoa* 
vouched as one Heir, the Parol ihall demur ^^1*«'- 
fer the Nonage of the Youngeft^ if he be 
feiled ; yet he is vouched ibr his Fofleffion^ 
and not becaufe of the Ddcentof the War* 
fancy. 43 Ed, %. 19. a^ i RoiJ^sJbr. X44« 
pi. I. 2yH.6. I. 

But it is a good Counterplea in fudi 
Caie^ that the young^ Son is feifed of no 
2^art of die land by Defcent fix>in the iame 
Anceftor^ and therefore that the Demandant 
•ought not to be delayed by Reafon of his 
Nonage. 43 Ed. 3. 19. a. Bro. Coimterfka 
del Voucher^ It. 

If one Parcener in Gavelkmd is Vouched, Aid Fnyet 
he may firay in Aid of his Cc^Kirceners that « Voacive. 
they may be equally charged^ and have the 
Benefit of the Warr^ty Paramount, ix 
S. 4. 23. a. But wher^ in a Cm in vita 
four Coparceners m Gavelkind were vouch- 
ed, and three of diem made Default after 
Default, ^x)n which Seifin of the Land 
was awarded foC three Parts, and the fourth 
entered into die Warranty i it was adjudg- 
ed diat he ihould hot have Aid of the other 
three ; for the Charge is now equal, and the 
others have loft their Parts, and if he ihould 
have Aid of them, he fliould recover alfo 
pro rata dgainft them for his Fart, and (b 

S 2 ihould 
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fiook I. ^ fliould not lofe as much as the reft, but on- 
^-"^^"V^^ ly a Fourth Part of the Fourth Part. 1 9 
Ed. '2. FHizh. Aide^ 1 72. i RoWs Abr. 1 82, 
fl 14. x%s^fl 8. 

Warranty ia Three Men levied a Fine with War- 
a Pine for the ranty for the Heirs of them all ; the Court 
S^^'l^*^' doubted whedier they Ihould recdvc it, for 
ing Gavel- ^^^ ^^ Warranty Ihould be for the Heir* 
kind, good, of one in Certain ; but becaufe the Land was 

Gavelkind, and die Conuibrs Heirs by the 

Cuftom, it was admitted. 24 Ei. 3. (iS. h. 

Fitzb. Fines J 113. Bro. Finest 65. Co. of 

Fifusy Sell. 3. 

Of the Parti- The Statute (as it is called) de Confuetudi^ 
i« IkVaP^^^ */A^i Kancue makes mention of a cuftomary 
" '^ ' Partition of the perfonal Eftate of the Ga^- 
vclkind Tenant at his Death, amongft his 
Wife and Children, much in the lame Man- 
ner as is the Cuftom of London t But this 
was at a Time when, by the better Opini- 
ons, the Writ De Rationabili parte Bonorum 
was holden to lie by the general Cuftom of 
V.Somik. on the Realm. GlanD. lib. 7. c. 5. Mi^na 
Gavelk. 9 J, Cbarta, f. 18. BroB. lib. %. c. 26. f. 60. i. 

F.N B 122 ^^^^ '^5- 17 E^' 3- 9- ^* $0 Ed. 3. 25. 

L. 31 Ed. 3. Refpondefy 6. And Lord Cokes 

Co. Litt.176. Opinion in 2 Inft, 33. that this Writ never 

^' lay by the Cbmmon Law, is founded on an 

^ apparent Miftake of the Pailage in £r^^, 

Neq\ uxorem neqi liberos amplius capere de 

bonis difunlSi patris vel viri mobilibusy quam 

fiierit eis fpecialiter reUSum^ t?r. which in 

the Book idelf \$ affirmed of the Cuftom of 

fome Ciues and Boroughs, in Oppofitxon to 
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the general Law of the Land. However it ^j^^! Y5l^ « 
is certain there is no fuch Cuftom in the v^^a/x/ 
County of Kent at tlus Day i Mr.Lambardjfauth.ftl. 
who wrote above 150 Years ago, .Qpeaks of 
it only as a Thing which had been former- 
ly ; and tho* Mn Somner mentions an Indi- in ncfto 
nation in ibme Perlbns of his Time to have Gafcttand. 
revived this Uiage, yet their Endeavours 
never took Efie&: On the contrary, the 
Men of Kent have now beyotid Contro* 
vcrj^ the fame Power of diipiiling of thdr 
pertonal Eftates by Will, as the other Sub- 
je6b of this Kingdom; and as to the Divi- 
ficm of Inteftate's Eftates are equaQy under 
the Diredion of the Statutes of Diftriba- 
don: And therefore I Ihall pais over this 
iVdtion of Goods as an oblolete Mitter. 
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BOOK II. 

Of the fpecial Cufioms 
incident to Gavelkind 
hands in Kent. 

, J I I J I II II II I . I —w— ^» 

CHAP. L 

^ Cenancp lip t^e CtttteQf^ 

I NOW oomc to treat of the Jpecid 
or particular Giftoim: which due 
Courts of Law will not take Notice 
of barely on alled^g the Lands to be 
of the Natitfe or Tenure of Gavelkind, but Ante 41, 4$* 
which ought to be pleaded as (pecially as other 
Ojftonis ( iiich asy according to the Opinion of 
the Court in the Cafe oitf^feman and C^tttm^ 
ore not properly incident to, or inleparaUe 
from the Nature of Gavelkind, and yet are 
by immemorial Ulage annexed to Land of thii 
Tenure in the County of Kent equally jivith 
partition , and indeed at this I^y are 
more eztenfive than that, theie (till conti- 
nuing to take place (as Im been before ob^ f^^ ..^ 
i^ed) ^v9Q in Lands di%»velled 

lihaU 
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Book n. I ihall firft begin with the Tenancy hf 
^^O'^"^ the Curtcfy of the Wife's Inheritance in Ga- 
velkind 
£r^i?' ^^ ^^ formerly called the Man's f /t«- 
fiom the Cur- -8^^^ > ^uld differs from the Husband's E- 
ttff of £jy- ftate by the Curtefy of England^ both in 
U9d. Quantity, it being but of a Moiety ; and in 

t P<* I^- Quality, as it is obtained on more eafy 
J5[J***|9?-^ Terms, for Children are not neceflary to in- 
doifotfot. 26. tide to it ;'and indeed enjoyed upon different 
ta dodb. Conditions, it being liable to be forfeited by 
gEd. 3. $8 A. the Marriage of the Tenant, 
•«»"• »79- But as I have heard fomc Doubt made 
whether there be any Ufige in this County 
variant from the Common Law concerning 
Tenancy by the Cqrtefy, I ihall not content 
my /felf with this (hort Account of the Pe- 
culiarities of this Cuitom, but think it ne- 
tel!ary to cite in a more particular Manner 
what Authorities I have found on 'Record or 
in the Books in Support thereof, diat no 
Room may be left for future Dilputes con- 
cerning it. 
Anthoritia to I fljall therefore endeavour to Ihew, i. 
gjj^'ij^t! That the Husband furviving theWife is, even 
titled, ifiCT If' ^^^ W^^ ^^ between them, by the Cu- 
fnc had, only f^om of Kent intided to no more than a Moi- 
to a Mokty as ety of her Gavelkind I^nds, and that only 
kMAsoimiftr- ^hy^ j^^ lives unmarried, 

''"^ Z . That the Cuftom gives him the lame Ad- 

vantage, tho* he never had Iffbe by his Wife. 
The firft is generally accounted the more 
dcHibtful Point -, but I chufe tp begin widi 
it, becaufe it will appear to ht put moft bc- 
jpond Controverfy by the Evidence on Re* 
cord as to this Matter j which is very ftrong, 
and in order of Time as follows ; ///», 
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///». JCwrr* 39 //, 3. i?^/. 14. indorfi. A Chap. L 
C«/ /« i;/V<i by John U Mcfe &€ Juliana ^:''f^^^'^Tj^ 
his Wife ag^nll Jobn Peltebeam, fbr a^*"*^"*- 
Meilmge and Lands in Mailing ; ^ £c Jo>^ Teoint picnb 
' bonnes PeheieafH . vmitj & de medictate ^t lie is fcf-» 
praediftorUm tenemencorum dicit quod ipfe ^ .^"* ^ • 
non poteft refpondefe^ quia dieit quod non and^fthat 
tenet prasdidam terram niii in Cuftodia at his Free- 
cum quodam Philippo filio fuo, ctijus Jus & Bench by th0 
Haercditas prsedidla terra eft, & qui eft ^»floffl|of 
infra aetatem & in cuftodia fua, & dc al- ^'{^^ 
tera medietate didt^ quod tinet medietatem p^ce of his 
illam tanquam liber urn Bancumjknm per he*- late Wife. 
gem tS Confuitudinem Kancia^ eo quod pra?^ 
di(!%um tenementum fuit Jus & Haereditas 
cujuidam RofamuruLe quondam uxoris fuae; 
& vocat inde ad warrantum prasdifhim Airf prajriin 
PhiUppum fUium & hseredem prscdiftae i?^- h^^^Wifc*?^ 
Jdnwnda^ qui eft infra aetatem : Ideo lo- Yi6x \sc. 

3uela ifta, quantum ad itiedietateiil pfao- 
iflam^ quam iple tenet in liberum Bancum 
fiium fine die, uiq; ad setatem praedifti Pki-^ 
lippi ; & de alia medietate pracdifta Con- 
fideratum eft qaod praedidhjs Jobannis 
PeUeheam inde fine die, & Johannes & Ju^ 
liana in mi'a pro faUb dunore.^ 
Itin. Kane. 55 Hm. 3. Rot. 7. * Aflifa vc- Afflfe, 
nit rec(^itura fi Simeon de Haliberg & Tenants pleui 
Beatrix Uxor ejus, &a injufte diflcifive- t'^a^t^PWn^ 
mnt mil'um filium Johannis dc t^^Mfj^^^ 
de libero tencmento, &c. "Ex Simeon & Tenant by the 
Beatrix uxor ejus dicunt, quod prasdiftus Curtefy, and 
IFilPus injufte tulit Aflifam illam contra that he fcr- 
cos, quia dicunt quod praediftum tene- ^"«^J^" E- 
mcntum, quod prsedidus ^^//'^^ pof^it ;^5^^^^^ 
* in vifu fuo, fuit jus & haercditas cujufdam \^\^^ Gavel- 

T ' Chrifiian^ kind, ^c. ' 



B<x^ IL « ChrifHaHa quondam uxoris fiiftf, & fi)ron9f 
^ prsedi£tae Btatricis^ cujus hiaefes ip& ell) 

* ita qudd idem H^ilPus vivente priedidi 
' Cbtiftiand UjEore fdi tenuit praedidum te- 

* netnentuin in mana M, & poftea moN 
^ tua ^4dem Chriftiand tenuic idem ^/fi^ 

* praedidum tencmentum f j^ kgem An- 
^ gUaev >^/ ei? lieuiti fia^nMu fe tenuit fitd 
^ fMIre fifi Jkfpnfatu i & quia idem WitPUs 
^ poftta deipon&vit quandam uxorem, ideifi 
^ Simem & Beatrix^ eo quod proles Mccptk 
« de pr^i&is mito & C^J/?m^ obik/pofil- 
^ ^runt fe in {MieKlido tenemento nomiite ip^ 
^ fios Sestricis proprnq^c^-is haeredis pra^ 
^ di&at Crifiianse, ficut eis ti€uityi^imJ!»i(»I/« 

rf* The Reader may obferve^ that feveral of t&efe 
Records take no Notice that the Quantity of the Hof- 
iKUid's Matt by the CntkfOk is difhttnt ton thit 
by the Cjmtfy of £fig/atuii but lit will oociir it 
the ihme Tine that iht Qiieilion in them ivas naf 
what Part the Tenant was intitled to at the Death of 
liis Wife, but only whether he had by a fubieqaent 
ASt forfeited that Eflate^ whatfeever it was j and tie 
Conclufion of them JtU is that the Tenant had loft hfe 
SAa^y fo tiutt k became entirety immatenal what he 
jMid before. The Reafons of the Husband's not de- 
manding a Ubiety only of b many Acres^ ifc, are, i. 
Becauie he might itaiaitt in the whole ptnt/p farHtum 
fuh, tfc, u appean hy the Rieoord of iHn, Ktmc. n 
Ed. t. r«r. I. where on this Acceoar, tho' lus Claim 
is but of a Mok^, he has Jud^ent for the whok. 
2. If theA&iott was brought after Partition madCf 
then he no longer rentained Tenant of an uadiYided 
Moiety, bat of Orarfe coanted lor the whole «f fe 
many Acresj as were allotted to kim on the Pard- 
tion ; lis Wf fee in Itin, Kane, 6 Ed. z. rot. 17. Th^ 
reil of the Records put it out of all Doubt that he 
is htt intitled to a Moiety/ 



^£01 & Confuehtdincm Tcncnuntmrnm i# (?^ ^l»p- 1- 

^ £t pnedidus ^li/'i^i bene ooncedit cpxi Plaintiir re 
mfe nihil clamat nifi npnune pr«ii6l«P^ thattht 
CbrifiUna^ fed dicit (juod prsedidtum to- ^. fiidi^N^ 
nementuni non eft talis naturae^ quod iUktm. 
qiii iUud tenent per legem AnglU^ illud a^ 
xnittere debeant, licet ad fecundas nuptias 
convdaverunt ; & de hoc fe ponit luper 
AflUam. Poftea prsedi£his fViWus non efl: Nonfuit 
profecurus breve luuni, &c.' 
In tod^ Itin, Rot. 51.^ Affifa venit recog* AfEfe. 
nitura fi Mabilia filia Lyonijue & alii in- 
jufte diiTeiliverunt Jobmnem le GuU de 
tibero tenemento fuo, &c* 
^ Et Mabilia & alii vcnerunt, & MdbtUa Tannc 
re(poQdet pro fe & omnibus aliis, & dicit, pkads, chat 
guod prsodidum Meffuagium & tcr^Jl!^'^ 



fucnjnt perquifitum praedifta: fiJi^ifi^ Ttint by 
matris fiue, que nufya fuit prsedi&o 7^- the Cimefy 
i&affn; /^ GirZfy ita quod poft mortem ejuf- mmkd a- 
dcm jyjonifia praDdidus Johannes ^^nuit «*.|M**^^; 
prsedidb tenementa per ll^em Gavefykynd^ ^ ^1^^^ ^ 
& quia fecit vaftum & eftrapamentum de entered, &r. 
eodem tenemento pcjfquam aliam uxorem hy tht Obl* 
duxeratj prsedida Alahslia intravit in pne* ^. ^ G** 
diiaa tenemento per capitalem Dominum ^^^^• 
ejuidem fepdi, ut in haereditatem fuam, 
prout ei bene licuit fecundum Lqgem & 
Confuetudinem Gavelykindorum/ 
^ £t praedidhis Johannes dicit quod nihil Plaindff re- 
habuit in pnsdidUs tenementis nomine P^*^- ^^^ 
pracdifbae Vjonifuty quia dicit quod tcne- ^^j^f™^ "* 
men^ fiierunt perquifitum fuum, &c* Purchafe. 
* Juratores dicunt luper iacramentum fuum y^^ 
• quod praediftum tenementum foit.jus pr«- jadgmen^or 

T % ' diftae the Tenant. 
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^ diftse 'Diontjue uxoris praedifti Johannh^ 

* qui tmtmentum ilhd fofiea tenuit per Legem 
^ Angliae, £^ y«/^ /^ewr Johannes fecund^ 

* marilavity ^ fecit vajlum £5? venditionem dc 

* praediftis tcncmentis, prsedifta Mabilia in- 

* /r/ry// /» praedifta ttntmtntZj fecundum qudi 
' « /fV«// p^r I*«g-^»i Kanciae. Ideo confil 

* der^tum eft quod praedifta Mabilia & alii 

* cant indc fine die, & praedidhis Johannes 

* nihil capiat per Affifam, fed fit in mi*a, 

* &c/ 

Itin. Kane. 7 Ed. i. jR^/. 3. /« ^i?;^, i?« 
i?o//. In an Affife brought by William and 
Thomas Sons of Hugh de Hormefdefholl againft 
Stephen Arnet^ for a Mefluage and two Acres 
of Meadow in fVeftbyr^ the Tenant pleads, 
that the Premiflcs in Queftion ^ fiierunt Jus 
& Ha^reditas ^ulian^ quondam uxoris fuae, 
&c. quas inde obiit feifita, de qui ipfe fu- 
fcitavit prolem, unde dicit qupa nihil cla- 
mat in praediftis tenementis nifi per le- 
gem Anglia ratione prasdiftac prolis ex ea 
iufcitatas, &c.* 

' Et iidem Wtlha & ^omas dieunt, quod 
praediftus Stephanus nihil elamare poteft in 
tenementis praedidbis per legem Angli^^ 
quia dieunt quod praediftum tenementum 
tenetur in Gavilekynde, & Confuetudo de 
GnrjeUkymde talis efi quid cum aliquis dejpwi 
favit mulierem habentem hareditdtemy & ex 
ed fufcitavit prokm^ &f pfi mortem illius mu-e 
tier is aliam duxerit in uxorem^ haredes prim 
ptulieris habent aSlionem petendi h^^ereditatefn, 
prima uxoris ; & dieunt quod praediftus 
Stephanus poft mortem praedidae Juliana 
primae uxoris fua?, matris prsedidorum 
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TViWi & Tbonkfj duxit quandam uxorem Chap. I. 
quse adhuc fuperftes eft. Poftea vcnit Ju- y'^^^j^Y^^ 
rata & dicit quod talis tft Confuetudo PdtrU ji^^ Cufbm 

* qualis praedidi fFilPus & Thomas dicunt, £^c 
^ &: quod prsedidus Stepbanus quandam a- 

* liam in uxorem duxit, quae adhuc fuperftes 

* . eft. Ideo confideratum eft quod praedidhis judgment for 

* JVilJ^us & ^omas rccuperent feilinam fu- the Pkintifi. 

* am, &c.* 

Itin. Kane. 21 Ed. j. Berewicke Roll, Rot, i . Aflife, 
in dor/o. In an Aflife brought by ff^iUiam 
Stoc againft Robert Son of Robert de Thirling^ 
for Lands in Sturrey and JVeftbere, the Te- 
nant pleads in Bar, that he is Son and 
Heir of Maud of JFeftbere^ who died feifcd 
of the Prcmiffcs in Queftion. The Plain- Plaintiff inti- 
tiff in his Replication admits that Maud died ^^ himfclf .to 
feifed, ' fed dicit quod ipfe defponfavit pi«- TeJi^b"" 

* di6lam Matildam, dc qua fufcitavit prolem, ^ Curtefy 

^ ratione cujus prolis ipfe habere debet tne- according to 

* dietatem tocius tenemcnti de quo ipfa Ma- the Cuftom of 
' tilda Qbiit feifita, per Conluctudinem Kan- Gavelkind. 

* cl^y eo quod tenementa praedida tenentur 

* in Qavilykendc, & in eodem morari dc-* 

* bet quoulqj partitum fuerit inter ipfugi 

* & haeredem.' 

The Tenant rejoins, and confeflcs that 
the Plaintiff had Iflue by Maud, * fed dicit 

* quod fFiltus e4 ratione de tenementis 

* qusB tenentur jq Gavylekende fecundum 

* Confiif tudinem KancU nihil habere debet j 

* & hoc paratus eft veri Scare.* 

* Et quia t rOTUS COMITArU^^ "^^^ 

* recordatur quod quilibet vir qui defponfaverit ^^ cMom 
^ mulieretn^ qua teneintnta k^bet de bareditate , „ , ' 

y«^ Meaning of 
iWs Exprcffionj^ fee fofi fib. z. c. 7^ 
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* y&4 tf de ipfd prokm fufcitaveritf p^ tmr* 
^ $em ejufdem uxoris habere debet medteiatem 
^ totius bareditatis ejufilem tenendam ad ter- 

* minum vit^fua^ ntji frius aliam duxerit uXf 

* orem^ Ideo confideratum eft quod prse* 

* diftus tFiWus recuperet feifinam liiam dc 

* praediftis tcacmcntis,* 
In eod. Itin. Rot. 41. An AfiHe brou^ 

^gainft Salomon Son' of Hugh de Attefeld^ 
who pleads Non-tenure in the following 
fpeciaf Manner : * Venit & dicit, quod 
praedi^him tencmcntum fait de Gavele* 
cimdy & quod quasdam Crifiiana quon* 
dam uxor fua obiit inde feifita ut de feodo, 
poft cujus niortem praedidhis Salomon te* 
nuit tenementa praedidta per l^m An* 
gU^ quoufque fecundam uxorem defpon* 
iaverat^ per quod incontinent! per Ccmfiie* 
tvidinem de Gavelecund forisfccit ipfe tene- 
menta praedi&a \ & liberum tenemenmm 
eorundem tenementorum fait quarundam 
Johanna & MargerU filiarum ipfbrum Sa^ 
hmon & praedids Crifiiana^ & quod 
Criftiana prasdidae Johanna & Margeri^ 
ha^'edes fant; unde dicit quod ipfe noa 
tenet/ And Iffue is taken on the Non^ 
tenure. 
The Jary find * Juratcres dicunt lupcr lacramcntum foum 
nccordingly. <; quod pra5difta Criftiana obiit feifita de te* 
' nementis prasdi&is ut de fcodo» poll: cur 
^ jus mort^ tradiclus Salomon tenuit tene^ 

* menta praedidla per I^qgem Anglue quouf 

* fue fecundam uxorem Juam deffonfaverat^^ 

* quod incontinenti pc^ea liberum tenemdv* 
^ turn prsediftum tenementum fuit prasdifliae 

* Jobama & MargerU^ ut hasredum pras- 



Afife* 

Tenant picidt 
NoQ-teniirey 
for that he 
|iad been Te- 
nant by th9 
Conefy, bat 
had forfeited 
by theCtt- 
^m of Ga- 
velkind* by 
inarrying a* 
gain. 
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* didbe Cbtifiians^ ficut prftdkimr^unde di- ca»p. 1. 

* cunt quod praedi&us Sakmm die it aimo, ^^^^^''''SOU 

* &c. non tenuit, &c. 

Ih eoJem Itin. Rot, 70. In ftn Affile la Afife die 
brought for Lands, Part at Common Jon^^^d that 
Law, and Part Gavelkind, « Juratores*^'^"^K 
' (ut^ ^cmmentom dicunt ^ Vnedida g:J^ "^ . 
teneinenta fuerunt jtis prnlidlae ^/^ihall have but'* 
cue matris prscdidti Jcbannis^ & quon- « Moiety by 
dam WBoris ptedifti ^fl*/, dc qua idem ^ C»^*««- 
WilPus prolem iiiicitavit, rationc cujus pro- 
lis idem ff^ill^us remanlit in eildem ten&- 
mends poft mortem pnedidbe Alicia j ut 
in illis quas tenere debuit per legem An-- 
gU^y quodq^ ]pnB&&i y^atmes^ &c ip« 
film injufte dUTeifiverunt ; dicunc etiam 
qu6d qtt^dam pars pradiffcrum tenemento* 
turn tenetur inter in Gavilikend mde fra^ 
iiffus WiU\i$ tantum habere debet, niedie* 
totem fecunditm Ccnfmtudinem Camtatus 
iftius, 

'^ Itin. Kane. 6 Ed.l. Rot, 17. Affifi venit ASA, 
^ recjoghitnra fi miPtu filius Petri de Mer* 

* dak^ & alii injulle^ &c difleifivenint 
^ P/nnm i? Af^^ de libero tenemento fuo 

* in Benham & Hertkpe^ &c Unde queri- 
^ mc qood difieivenint eum de uno Me{l 
^ fiia^> decern acris terrae, & odo iblida- 
^ tis redditi^ cum pertinendisy 6f r* 

^ £t praadifbos ^i?iy/filius P^r /rdpondet Teuat plddi 

* ut tenen% &c. & dicit quod prxdifhisthattjiePla' 
^ Petrus injufte tulit Affifam iftam vcrfus f^^^^^ 

* eum, &c. quia ^vdt quod idem Petrus '^**^' ^^' 

I • nun* 
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nuliquam fuit in feifina de iM-sediftis tcnc* 
mentis cum pcrtinentiis ut de libeto tene* 
memo fuo, ita quod potuit difleifiri, & de 
* hoc fe ponit luper patriam, Sc prasdidtus 
•" Peirus funiiiter> Ideo capiatUr Affiia ; 



* Juratores dicunt fuper : facram^tum 
fuum quod praedifta tcnementa, quae prae* 
di6his Peirus pofuit in vifii fuo, & vmdc 
queritur fe diffeifiri, tenentur in Gavely- 
kynde, &funt medietas" uriius Meffui^ii, 
viginti acrarum ferrae, & fexdecim folida- 
torum redditfis cum pcrtinentiis, quae ali- 
quo tempore fuerunt in feifina praedifti 
Petri & cujufdam Agnetis quondam uxoris 
ipfius Petri^ ut de Jure & Haereditatc ipfim 
Agnetis. Qui quidem Petrus proaeavk 
de ipfi Agnete duos filios, fcil. praedidum 
WiWum filium Petri^ & quendam Rogerunr^ 
pojt mortem ,cuju$ Agnetis medietas eorun- 
dem tmmenttnum fecundum Confuetudinem 
de Gaveiy/ynde reman/it 6f remanere debuk 
pradillo Petro, tenenda eidem Petr6 ad ter- 
minum vit^ iffius Fttri^ fiil. qmnidiufme 
alia more ducendd fe teneret \ & alia me- 
dietas eorundem tenementorum inter prae- 
didhim ffiWum filium Petri & Rogerum 
fratrem ejus asqualiter partita fuit, Et di- 
cunt quod poftea, praedidto fFilfo filio Petri 
aetatis quindecim annorum exiftente, quandt 
idem Will*us fuit pkna atatis fecundum 
Confuetudinem de Gavelyfyndey fcil. poji quin- 
turn decimum annum compklum^ per quod- 
dam fcriptum confe6tum apud London con*- 
ccflit & dimifit prsedifto P^/r^? omnes ter- 
ras & tenemenu cum perciacntiis, qiia^ h»- 

buit 



buit five habere potuit in villis praediftis Ch*p. I. 

Ser filccellionem haETeditariam dc prto- VXVNi/ 
ifta_^ff^/^ matre ipfius /f^/fl*/, tenendum 
eidem retro ad tefminilm vitae ipfius Pe* . 
iri ; praediftis teneme^itis, unde Afliia ifta 
airainata eft, in feifma praedifti Petri cx- 
iftentibus : Qui quidem fFilPus poftea rc- 
diens ad prsedidla tenementa £i£bim iiium 
praalidhim patriae notificavit & ratum ha- 
buit. Et dicunt cjuod pradiftus ^^^rus^^^^ 
poftmodi^m fe maritavit & cepit uxorem, le^i^i^i^iiia^. 
& quod praedi6hts Rogerus frater poftna-rieda Aoond 
tus, quamcito conftabat ci qu6d praediftus Wife* «wl up- 
Petns maritavit fe, Ut praediaum eft, '»^- 5i^#?*^ 
Mca^t tejiduim pradiU^ medietatis^ quam^ Uic^T* 
pr^ediStus Petrus tenuit fecun£m Confuetu-dt&vtnA to 
dinem pradi&am^ qua ei accrevit ratione lum Ut Par- 
quid idm^ttxvs cepit uxorem^ &quod i-?^\|^.'^ 
dem P^/r«j medietatcm didfae mcdietatis, !*^^ 
quam idem Petrus tenuit per praBdictam 
Confiictudinem de Gavclykynde de pro- 
carte ipfius Rogeriy liberavit eidem Rogero: 
Et quod prjtdidus JViltm Querens, firiens ^^ ^^ ^^^ 
quod praedi^fhis Petrus pater fuus ceperat no Claim for 
uxorem, ficut praedidum eft, nullum da- above a Year 
meum appofuit verfus ibfum Petrum pro par- ^^ * Half, 
te fiia dc ha?reditate nabendi, fed mota* 
batur turn ipfo Petro per unum annum & 
dimidium, poftquam idem Petrus cepit^ 
praedidam uxorem faam lecundam, abiq^ 
aliquo impedimcnto praedifto Petro inoc 
faciendo } & fic idem Petrus remanfit in 
feifina de pr^ediftis tenemcntis per to- 
turn tcmpus prasdidhim pacifice, quoufq; 
prasdidus H^^ilNs filius Petri ipfum Pe^ 
trutn inde ejecit. Idco Confidcratqm tSu 
quod prsedidus P^/r«x recuperet fcifinam 

U * fuam 
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2)f €:ettattti» bp tfie Cattetj?. . 

fiiam de medietate prabdi6ix>rum tenement 
torum» unde queritur fe difTeiliri^ ftS. de illi^ 
medietate, quae cecidit in propartem prcT 
di&i Jf^iWi filii Petri^ quando partici- 
patio prsdi£ba fadU fiiit inter ipiiim 
JFiWum & Rogerum fratrem ejus, ut p«- 
di&um eft, per viiiim Recognitorum, & 
damna fua, qu^ taxantur per «ddein 
ad unam marcam ; & fViltus mius Petri in 
mia, &c. £t quoad aliam medietatem eo- 
rundem tenementorum, quae remanfit prse* 
difto Petro poft mortem prasdi£be -%w- 
//j, tenenda eidem Petro iecundum Con* 
fuemdinem de GaveFykynde in forma prs^ 
dida, ut prasdi^him eft. Dies datus eft 
eis de audiendo judicie fuo hie die Mar- 
tis, 6^r. Poftea ad iHum diem venit prae- 
di&us PetruSj & alii non venerunt ; & 
quia per Aflilam praedi£bun compertum eft, 
quocl praedidhis WHPus * fecundum Con- 
iuetudinem de Gavelykynde^ tempore quo 
conceOlt & dimifit praedifto P^/iv pnt- 
di£bam medietatem, quae ei remanfit, &c 
& factum (uum cum patria ifta ratum faa* 
buit, moram faciens cum praefii^ Petro^ 
ut preediftum eft j & quod vditmPetrus iH- 
finam fuam inde continuavit, quouiqi 
prsediftus Pf^iU^us poftea per longum tcm- 
pus ipfum Petrum inde contra fad:uro fu- 
um cjccit, Cxifideratum eft. quod prse- 
didus Petriis recuperet inde feifinam niam 
per vifum Recognitorum, & damna fua, 
qua3 taxantur per eofdem ad unam mar^ 
& JViWus in mia j Et fimiUter prae- 



cam 



diftus Petrus in mia pro falib damore ver- 

fus alios in brevi, &c,' 

There 



There is a Report of this laft Cafe, a^ . 9!*^! 
moag others of the iamc Eyri^ given tQ ^^^v^f 
JLincphs Inn library, by Hale Cb. Ju/i. 

And it appears further by Jobn Scerr^$ 
Caie, to be found inter Plac. AJf. in C^m^ 
Kane. 3 Ed. 2. And Alexander ir Green- 
hethe'j d^e^ Ajf. in eod. Com. 15 Ed. 2. ^ 
Kobert k Pykoc^j Cafe^ AJJ. in tod. Con^ 
17 Ed. 2. e 19 Ed. 2. IS William de Kr 
dehuU^te'j Cafe^ Aff. in eod. Com. % 9 Ed.z^ 
That Tenant hy the Curtely of Gavelkind 
Lands is intitled but to a Moiety. 

9 Ed. 3. 3$. tf« KPracipe broi^t againft 
a Man, who pleads thp^t the Tenements art 
of the Nature of Gavelkmd, . and that he 
holds them as Free Bench in the Name of 
Dower, as a Moiety of the Tenements tha£ 
were his Wife's, now of the Inheritance of 
John Son and Heir of his Wife, and prays 
Aid of him, and fays he is under Age, ^c 
and thereupon the Parol demurred 

Mich. 13 Bjc.2. C. 5. Rot. 645. Kane. TreTpafi. 
In an Adion of Trdpafs brought by 
Richard Bak^ and fFilliam Holy againft ^ho. 
Clover J for breaking their Qofe at Bakcbild 
and TongCj ^c. and cutting down the Corn, 

The Defendant pleads, ^ Quod quasdam Defcndunt 

* Godelina Clover ^ qua: fiiit uxor ipfiusp'^<^ the 

* rhoma Clover, foit fcifita de uno mcflua^ ^"^°J?. "5 - 

or- Gavelkinator 

* gio & Icptcm acris tcrrae cum pertincn- ^j^^ u„g|jj^„J 
*' tiis in prsedidta villa de Bakchild in domi- to have a 

* nico fuo ut de feodo, quse tenementa funt Moiety of the 

^ Eilate of his 



late WUtf while he lives unmarried, and intkles hlinfelf by it. 

U 2 * de 
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0f €enattcp bip tfie CurteT?; 

de tenura de Gavelkynde in Comitatu 
KancUy & inde obiit ieifita, & fecundutn 
coniuetudinem de tenuri de Gavelkynd 
de tenementis, unde mulieres fie feifitae 
font, viri poll mortem earundem mulic- 
rum debent tenere medietatem tenemen- 
torum illorum pro indivifo [* fimul cum 
Hberedibus] .earundem mulierum, dum 
tamen viri prsedidi fe tenent non marl- 
tatos; & dicit. qu5d prasdi<Ebi Godelina 
obiit leifita de tenementis prsediftis in 
Bakcbild^ unde locus, in quo ipfi fopponunt 
tranigreflionem prasdidam neri, dt par* 
cella*, poft [cujus mortem] praKjidti RJ- 
tardus Bak & WiWus Hofy tenementa 
praediAa unde, &c. intraverunt, & terram 
mde feminaverunt, ...» 7}fomas Clover ut 
vir cjufdem Godelina^ pro eo auod ad ip- 
fom pertinuit habendum medietatem k- 
cundum [confoetudinem] praedicfhun, itii- 
travit tenementa prsedifta, & medietatem 
bladorum foper terram prsedi6bim femi- 
natorum meuuit, prout ei bene licuit, &(;. 

The Plainriflfs reply, * Quod confoc, 
tudo de Gavelkynd talis eft, qu6d fi hujuf- 
modi viri & mulieres habeant exitum, 
inter fe, quod [tunc] hujufmodi viri habe- 
bunt medietatem terrarum & tenementor 
rum mulierum prsedi^rum, dum tamen 
fe tenuerint [non] maritatos, & fi contin* 



* V, B. The Roll being mach damaged by Wet vk^ 
obliterated in all the Pkce& between the [ ] and fup> 
plied only by the Senfe. 
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^ gic hujufmodi ^ros & mulieres non ha- Chap. L 

* bere cxitum inter fe, [tunc] poft mortem ^'•^''S/^\J 
^ mulierum prsedidamm non debenc habere 

« aliquam partem terrarum & tenemcnto- 
^ rum mulierum pnedidarum, [& dicunt] 
^ quod praedifta (jodelina obiit fine hamde 
^ inter fe & praedidum ^Ifomam Clover 

* exeunte; & hoc parati lunt verificare» un- 

* de penint judicium & damna, &c. 

* Et prsediftus Thomas dicit, qu6d Con- Defendatt le- 

* fuetudo de Gavelkind talis eft, quW five i«nj^ the 

* hujufmodi [viri & mulieres] l«bawt™Ijffi 
^ exitum, five non, qu6d viri poft mortem Moicty» wj 
^ earundem mulierum debent habere medieta-ther ciiae 

* tern tenendam in fixtna fuperii^ per ipfiun ^"^^ Iflaeor 
« Tbamam dcclarata-, abfq; hoc qudd aliqua JJ;^^^^ 
< talis confuetudo habetur in Gbiydkynde, ^om aikcM 

* prout prsedidus Riaardus Bak & fFiWus by the Plam- 
^ Holy fuperiib allegaverunt % & de hoc ie ^* 

* ponit fuper patriam, &c. & pnedidus 

^ Ricardus Bak & ff^ilPus Hofy fimiliter. Iflfoe thema. 
^ Ideo, &c. praecepmm eft vicecomiti quod 

* venire, &c. Ad quem diem venerunt 

* partes praedidbe, & viceoomes non mifit 

* breve* Ideo ficut prius, &c ad recog- 
^ nofcendum, &c/ But there is no Verdift 
entred. 

And laftly, in an Ejeftment between 
JVboi on the Demife of ^a^ and Baker 
againft Jefferies^ tried at the Summer Af* 
fizesfor Jiu^/ in 1739* before the Lord Cb. 
Juft. Lee^ it was found to be the Coftom of 
Kmtj that the Husband, who has Ifliie by 
his Wife, fliall be Tenant by the Curtefy ctf 
fk Moiety only of her Gavelkind Lands. 

And 



Book IL And Bccotdvn^y Bakery the Tenant by A/t 
iV/V^^J Curtcfy, had a Vcixli(3! for a Pari only. Jn-* 
deed the Pratniflb in Queftkm beii\g of 
finall Value, the Matter was not gready 
contefted; the Pnxrf* of thp Cuftpm was 
by two Attomies of Note, who gave l^yi^ 
dence of the general Reputation, of the 
Oouotv : And nothing was attempted to be 
provea to the amtrary. 

This Scries dP Precedents (bmds contra- 
difted by no Cafe whatibevcr, that I Imve 
been able to find, except a ihon jhunrftnms 
Note in Siyl^% Praffical Regljter 314, 3^2, 
where it is laid to have been, holden in 
B. R. Mich. Z2 Car.^ that by the Cuftom 
of Kent J if a Man has liTue by his Wife, 
then he. fliall be Tenant by the Curtefy of 
ail the Gavelkind I^^nds his Wife was. feifed 
of, and tho' he marry^. again he fhall not 
forfeit his Eftate. Were this Book of gjrca^ 
jer Authority than it is, (being but of little^ 
except as to Matters of Practice) and the 
C'jSe, taken to be truly reported, it could 
not counterbalance the Weight of the others 
to the contrary. But I had the Curiofiqr 
to fearch the Rolb of that Term, and could 
find no Cafe entred on Record as of that 
Time, in which this Matter could come ja- 
dicially before the Court 

J^jjj^ I fhafl proceed to Jhew in the next Plaa^ 
Hnbuid it ^^ ^h^ Cuftom of Kentj tho' lefs indutgenc 
itttded ID a than the Curtefy of England to fiich Huf-> 
Moiety aa bands as have lUiie by their Wives, is mor^ 
longasheliveft foyourable than the Common Law to thofc 

tho* no iffoe <^ ^^^ ^^^^ giving them an equal Aor 
kpiL ' * vantage 



Vantage with Ac others, viz. A Moiety as ^ ^Pj; 
img as they tive unmarriedi And notwith- 
ftanding this be made a Doubt in the Re* 
cord laft dted of Micb. 13 Rich. t. yet 
that Gde iis in ibme Meaiiire an Authority 
for the Cuftom; for the Defendant, who 
claimed to be Tenant of a Moiety, tho^ no 
Ifiue had, havii^ taken Poffeflion of the Pre- 
miiTes, the not bringing on die Caufe to 
Trial was a Kind of tacit Acqoietcence in his 
Ri^it. And tfao' fome of the 'foregoing 
Records, which %, that ratkne Prolis fufci- 
taUe^ &f . tenuiu feem to make that a pre- 
vious Qualification, yet they are properly 
esqrfoined and airiwered by die following 
Authorities. 

Fiift the Ciiflmnal itfelf : '* If a Man 
*^ take a Wife that has Inheritance of 
^* Gavelkind, and the Wife dies before 
*^ him, let the Husband have the Moiety of 
** thofe I^nds suid Tenements, whereof fhe 
*^ died feifed, fo long as he hdds himfelf a 
•* Widower, without doing any Eftrepe-^ 
** ment, Wafte or Exile, wether there were 
^^ Iffiee between tbem^ cr nat: And if he 
•* takes another Wife, let him lofe all.** 

In a Writ of Dower Imxight for a Moie-^ 
ty, in Itin. Kane. 2 5 i7. j. (to be found in 
the Appendix to Somner on Gavelk. 179.) by 
Barga late Wife of Peter de Bendings againft 
the Prior of the Holy Trinity in Canterbury^ 
the Demandant dicit^ quod Manerium eft Gd- 
veOtinde (^ partibUe^ ita qubd Robertas de 
Valoignes Dcminus de Sutton, qui duxerat in 
uxorem Matildam de Welles, cujus Hareditus 
ilhid Manerium fuit^ pofi mortem illitts Ma- 
M -> tildse 
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Of Cenantp bp tfte Curtef^ 

tildae balmii nomine Franci Band medietaum 
illius JManerii. And no Mention is made 
of any Iffue between them. 

Nor is having Iffuc fct out as necel&ry 
to intitle the Husband to a Moiety, by the 
following Record of Itin. Kane. 39 H. 3. 
Rot. 26. in Jorfo. « Aflila vcnit rccbgnituiu 
fi Jndreas Cotcin^ cuftos terra & hacredis 
iMrence filii Jobannis le Brehm^ & alu 
injufte & fine judicio diffcifiverunt Roge^ 
rum le Linus dc libeio tenement© fuo in 
fuburbio Cantmr. Et unde queritur cyiod 
diffcifiverunt cum de medieuite undecim 
acrarum teme, &c. Et dicit guod prae- 
didb terra aliquo tempore fuit jus & has* 
reditas cujuldam Godelin^ quondam uxoris 
fiias, & ipfe Rogerus pofi mortem pradiSa 
Godelin^e fuit in feijini dt medietate fra* 
diSla terra ut de libera tenemento fuo fecun^ 
dum confuetudinem Kancia per magnuni 
tcmpus, quouiq; praodidus Andreas & alii 
inde ipfum diffcifiverunt. 
* Et Andreas & alii veniunt, & Andreas 
dicit, quod injufte tulit iftam Aifiiam, 
(juia dicitp quod praedidus Rogerus nullum 
hberum tenementum potuit clamare m 
prsedida terra poft mortem prasdi&as Go- 
deliHie uxoris fua^ quia bene cognolcit 
quod prasdi&a terra fuit jus ^ hasreditas 
prsediftae Godelina uxoris fiis, fed dicitp 
quod praedidus Rogerus^ antequam prac* 
diAam Godelinam defponfaffet, conceflit 
ipfi Godelina qu6d fi contingeret ip&m 
oecedere ante prasdiftum Rogerum^ quod 
idem Rogerus nihil clamare pdlet in aliqua 
parte prasdidorum tenemcntorum ratione 
• 4 ' #^r/ 



£>f mtmnn ftp tfte €utte(^« i y| 

//^/ ^^r/ fui, fed prflsdl£br tenements Chip. i. 
ddcendcre deberenc ad hanrcdes ipfius Go^ ^^y^S/^'\J 
delina : £c dicunt quod hac radone po- 
iiiit fe in ieifina qusedam Lauretta de prae- 
di£tis tenemcnti^ integre ; unde dicunt^ 
quod fi prscdidtus Rogerus diflcifitus fit de 
prsediftis tenemcntiSi per iplbs non dt 
dlfleificus, immo per pra^didam Lauret* 
tarn ; & de hoc fe ponit fuper Aflifam^ 
^ Juratores dicunt, qu6d prasdifbus Roge*^ VerikCt and 
rus per magnum tempus pofi mortem pra^ Judgment for 
diaa Godclime fuit in feifind de mcdietatc *« '^^'• 
pradiSlorum tenementorum ut de libero Banco 
fuoj 8c poftea venerunt prasdi^tus Andreas 
& alii, & ipfum de prdsdifta medietate ^ 
ejecerunt) unde dicunt quod pnedifhis 
Andreas & alii pr^idum Rogerum in-* 
jufte difTeifiverunt. Ideo confideratum eft 
quod prasdifhis Rt^ertis recuperet feifinam 
iuam per vifum juratorum, & praedidhis 
Andreas & alii in mta. 
Pafc. 1 6 Ed. 3. FitTd). Aid^ 129. It is 
pleaded that the Husband held the Land of 
his Wife by the Ulage of GaYclkind, the* 
they never bad any lifue between them, and 
not denied. 

Pafc. 19 Ed. 3. Aid^ 144. It is pleaded, 
that by the Ufage of Gavelkind in Kent^ 
the Husband Ihall, after the Death of the 
Wife^ hold the Moiety of the Lands of the 
Inheritance of the Wife, as long as he lives 
unmarried^ And it is mentioned in the 
Cafe, that the Wife died without IflTuc. Note^ 
in the Printing of that Cafe the Words k 
&r^ are miibloced. 
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Book It. In the Cafe of Bane v. J^fm Csf ^/. 
Pafc. 4 £//2:. C. 5. RoL 1022. Xiwir. C^. 
£;!/. 602. It is pleaded) that the Lands are^ 
and from Time to the contrary whereof, 
{^c. have been, of the Nature and Tenvut 
of Gavelkind in the County of Kent\ 
and that the Husband of every Wife dy- 
ing feifed of any Lands or Tenemoits in 
the laid County, of the faid Natune or 
Tenure, in her Demefne as of Fec-fimplc 
or Fee-tail, according to the Qiftom in 
the (aid County, for all the Time aforelaid 
ufed and apprcyvcd, ought and have ufed 
to hold and enjoy the Moiety of all fudi 
^' Lands and Tenements, of which fidi 
** Wife died feifed, as afbrefaid, after the 
Death of fuch Wife ic} dying feifed as 
aforefaid, during the Life of fiKh Huf- 
band, if fuch Husband lived fok and un- 
inarried% and that thefaid Nich. was ,and 
yet is feifed of the &id Moiety with tht 
Appurtenances in his Demefiie as c^ Free- 
hold, as Tenant thereof by the Cuftom 
•' aforefaid. *' It appears indeed by riic 
Cafe that the I<bsbafid had Iffvt by his 
Wife, but that Circumftance is not fuppo- 
fed to be neceflkfy, the Cuftom being pl^^ 
td in general for the Husband d[ every Wife, 
By the Cuftom cf Gavelkind a Man fliall 
be Tenant by the Curtefy without having 
any Iffue. Co. Lilt, 30. a. iii.a. And 
the fame Thing is agreed in 2 Sid. 15}. 
Browne and Brookes^ and JFifeman and Cot" 
ion^ Raym. 76. 

Tcqjnt 
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iDf Cettancp hjf tlie CitrteQp^ 1 5 

Tenant by the Cuitcfy of Aiwi/ of Ga- Ckip. I. 
▼dkind Lands, whether he have Iffuc or no, ^■i^'^v^ 
until he marry. Nc/s Mane, z 7. 

By the Ciklom of Kenil if the Wile is 
i^fed of GavelkiKd Lands, and dies widiout 
having had Ifliie by hor Hufband, he OiaU 
be Tenant by the Curtefy of Half the Lands, 
fb long as he lives unmarried ; but if he 
marry again, he ihall forfeit his Eftate in 
the Land. Mcb. 22 Car. B. R. Siyk'sPralt. 
Rig. 314, 322. 

Maritus uxaris decedentis^fiveliberosexti 
Jkfceperit^ five non, terras bujus generis [Ga* 
velkind] accipit exfemjfe^ quamdiu manet in^ 
nu^Hs. The. Smith de Rep. Angl. 109. 

Add to thefe this Verdidfc in the very Affile. 

Point ^ Aff. in Com. Kane. 16. Ed. 2. Af- 

^ G£i venit reoogpitura fi fFilPus de Dagen^ 

^ ham & Jobannis de ^ftknd injufte, &c 

^ diileifiveninc IVilPum U Pedi de 13)ero tt^ 

* nemento fuo in Sieke in Hao^ tk Villis Sane-' 
' i^e Maria^ San8a lVerherg4e & omnium 
^ Sanffamm in Hoo poft pimam,. &c. & un« 
^ de queritur, quod dUTeifiverunt eum 6^me^ 
^ dietoie tri^nta quiiique acrarum terras, & 
^ quatuor viginti acrarum mibiici cum per« 
^ tinentiis. 

' £t JVil^us de Dagenlum & Johannes ve* Tensntsmiike 
^ niunt, & refpondent ut tenent^ &c. & Title as Hein 
< dicunt quod A0iia inde inter eos fieri non tp ^^^ Mo- 

* debet, quia dicunt qu5d quacdam Margeria • ^''" 

* mater ipfinvm WtlPi & Jobannis^ cujus 
^ lueredes ipfi funr, aliquando tenuit pr£« 
S didta tenementa in vifu pofita, & inde o» 
^ biit ieifita in Dcmiinico fuo, &c. fecun-^ 

X 2 * dum 

4^ 
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©f Cenancp bp tlje Curtefp^ 

dum Confuetudincm dc Gavefykj^nde ; poft 
cujus mortem ipfi intravenjnt ut haercdes, 
&c. & praedidhjs miPus hde^ qui fait vir 
ipfius Margeria^ intrufit fe in praediftis t^: 
nementis, & ipfi hoc pcrmitterc noluerunt 
pro eo yiod ncn ft$it exitus inter eos j undc 
pctunt judicium fi de hac intrufionc Aflifani 
inter eos habere debeat. 
* Et fFilNs Pede dicit qu6d fccundum Con^ 
fuetudinm de Oavelykynde quilibet vir habere 
debet mdietatem torarum & tenenientoniin, 
quae fuerunt uxoris fuse de haereditate fua, ad 
tenendum ut liberum tcncmehtum fuum 
dummodo, &c. undc dicit C[uod fecundum 
Confuetudinem predi6tam ipfe intrayit in 
praedifta tenemcnta, ficut ei bene licuit, & 
inde fait fcifitus ut de libero tenement© fiK)| 
quoufq*, prfcdifti Wilfus Dagenbam & Jo- 
bannes ipfam inde injufte diffeifiverunt, 
&c. Et fFilfus & Johannes dicunt quod 
non eft hujufaiodi Confaetudo in Kancii 
dc tenementis de Gavelykynde ; & de hoc 
ponunt fe fopcr AflUam, & praediftus 
H^t^us Pede fimiliter : Ideo capiatur Af- 

fifa. 

* Juratcres de aflcnfa partium dcfti di- 
cunt foper fitcramtotum faum, qu6d Con^ 
fuetudo de Gavefykynde talis efi^ quod qui- 
libet vir habere debet foji mortem uxoris 
medietatem omnium terrarum (^ tenemento* 
fum^ qua fuerunt ipjius uxoris de hareditati 
fkd^ five habeatur exitus^ five non^ ad tenen- 
dum ut liberum tenementum fuumj quouf^ 
ea forisfedt fecundum Confuetudinem pradic^ 
tarn, Et quia praedidus fViWus Dagen^ 
« ham &c yohannes &t]S, cognoverunt in Cu- 
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* ria, quod praediaus WiWus Pedi fcifitus Chap. L 

* fuit de tenemcntis in vifu pofuis, & per ^<y^Sr^ 

* cos diflfeifitus, Ideo Canfideralum eft quod judgaienc ftr 

* recuperet inde feilinam foam per vifum re- the FkimiC 

* cognitorum, & fimiliter damna fua, quae 

* taxantur per Juratores ad trefdecim folidos 

* & quatuor denarios : Et ff^ilPus de Da^ 

* genbam & Jghannes committuntur Qoabe. 

* Poftea fecerunt finem cum Domino Rege 
^ pro quadraginca denariis, &c. 

Ahd to clofe all ; this Qiftom, as let down 
in the Cujlumal^ more beneficial in one re^ 
fpeft tlian the Common Law, that the 
Hufband fhall hold over, tho' he never had 
Iffuc by his Wife, but lefi in others, viz. that 
he Ihall have but one Half, tho* he have 
Iflue, and that with a ProhibiticHi of iecond 
Marriage, Mr. Lombard^ whp was well ac* 
quainted with the State of the County, af^ 
firms to have . holden Place, and to have 
been put in Prai^ce in his Time. PerrniK 
\l\. And accc»xiing to the bcft Inquiry I 
have been able to make, the fame is the 
general Reputation of the County at this 
Day. 

There isa Law among thofcof fl5w,i.that*rte^*^«f 
may give ibme Colour to a Conjedure that ^ '^ 
this Cuftom took its Rife from the comznoa 
Source, of our Gavelkind Cuftoms the old 
Common Law : It is the 70th Law of that 
King ; where, after Mcndon of the Wife's 
Dower in cafe fhe furvived her Hulband, it 
|s iaid^ Si MuHer ai/que liberis nunriatur^ 

* Pa-. 
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*|rftn- ^ • Parenia ejus cum Marito ^/^» yiwm di- 
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OrWaflt Tenant by the Curtcfy by this Cuftom has 

no more Power of committing Wafte than 

fuch Tenant by the Common Law. Cufiunud 

' if Kent J infra. Lin, Kane. $5 H. s^Roi. 51. 

Ante 139. Lamb. Peramb. |^f 



* Here tlie Word Parentes £giii£et Kindxed or 
Kclatms in geiienil» tcoordiiig to Uie Signification of 
the Fremc&Woid Parent, andift fo afed fevcial Timet 
in thetuM Laws. Fide j^tblmw fj. 1, EtwdeSf4i. 

JI^M>iWMr > A' ttf T:sM ^^a ^^O 
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C H A P. U. 

Of Dottier 

THE cuilotmry Dower of Lands in Ga« 
velkind was formerly called by the 
Name of Frte Bench. Itin. Kmc. 39 H. 3. 
Rot. 4. /and Rot. 19. Itin. Kmc. $^ H. 3. 
jRMi. 60. 25 A 3. App. to ^m»« 178. 

The ievml Qualides whereof different 
from the Common Law, may be confidered 
under the following Heads, 

X. OF \riiat Fart the Widow fliall be en* 
dowed* 2. The Conditions by which her 
Eftate may be defeated. 3 . Of what Things 
ihe ihall be endowed. 4, Of what Eftate 
<^ her IMband. 5. What Remedies Ihe may 
have for her Dower. 6. The Manner of 
demanding this cuftomary Dower. 7. The 
Manner of Aflignment. 8. Of Waivure of 
her cuftomary Dower. 

I. By the Qiftom of J&n/, the Wife, after t^ Of wkac 
the Death of her Huflxmd fliall have for her Pare the W^ 
Dower a Moiety oi231 his Lands and Tenc-*T^*» 
ments of the Nature of Gavelkind. Litmk. •***•"*• 
Permib. \\ff. ^tat. de Confuet. Kane. SidL de 
Pr^ercg. Regis^ c. 16. 7 Ed. 2. Mtrfn. 135. 
ItifL Kmc. 8 Ed. 2. Affife^ 386. 13 Ed. 3. 
View J 104. F. N. B. 150. O. Crv. Eliz. 
121,825. 21 Ed. 4.54. tf* Cr9.Car.g62. 
Co.Ut.^l.b.ii I, a. T. Jtmth 6. i.Sid^ 

154. 



fc»kl. 154, t S:d. 138. jR^rvw. 7^. Dtfi?. 5©. 
JL/^'VXJ^^;!. 48, 53, 146. And Numbcrlds In- 

ftanccs ill the Kentifi Iters. 
s. On what 2. But (he hold& not her Dower abfo* 
Conditiobs. lately for Life, but only as long as (he lives 
Chafte. 7.1 Ed. 4. 54. a. Cro. Eliz, 121. 
Hunt9XiA Gilbume. Ibid. 825. D^j and 
SeUy^ TJho. Smith de Rep.Angl. 109* Naf% 
Max. 28. 7*. 7(9iifj 6. Ziif^ Cobham and 
Somlinfan. And unmarried. 7//;^. A^;ir« 55 
jy. 3. jRo/. sy. Plac. Ajf. in Com. Kane. 17 
Ed. 2. Joan Helles*s Cafe. Cro. EUz. 121. 
. lifd. 825. Noy^s Max. 28. 3*. Jones 6. 
Co. Utt. 33. b. III. a. Lamb. 5 56. 8 £i. 2. 
Miiyff. 284. 2 £^. 4. iQ. Ai!w 260. 
If (he commit Fornication in her Widow- 
hoods, or take a Huiband after, (he (hall 
lofc her Dower. Stat. 1 7 Ed. 2. De Pr^ereg. 
Reg. c. 16. 

The like Condition in Reftraint of a ie- 
tond Marriage was antiendy annexed to 
Dower at the Common Law. Tenetur Somen 
Holier cum affenfu Warranti fui nubere^ vel 
dotem amittet. Glanv. lib. 7. c. 12. That is^ 
with the Conient of the Heir, or him in Ke^ 
verfion, whom (he may vouch by an implied 
Warranty. And in the fame Sen(e is the 
Word fVarrantus ulcd concerning this Cu- 
ftom of Kent. Plac. Ajf. 52 H. 3. in Com. 
Kane. Rot. 17. Poft. 

Nor is it material by our Cuftom^^^ whe- 
ther .the taking Hudxind be before, or after 
Dower l^e alTigned ; for if (he marry before, 
ihe (hall not afterwards be endowed, if af* 
. ter A(rignment, the Heir may enter upon 
her. Lamb. Permb. 560. Smn. 146, 

^Pcr 
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^ Per Confgetudincm, quae in dlveriis locis Ciap. IL 
^ |5ro lege obfcrvatur, fi, cum fucrit ei Dos ^<y^S/''*\J 
^ afllgnata, vel in Com. Kane, ante afligna* 

* tionem nupferit alicui, ftatim amittic ter- 
^ ram, qiiam tenet nOmine Dotis de Gavel- 

* kind. £t de hac materia inveniri potent 
^ de tefmino S. M. anno R^is H. i, poll: 

* gueiram, in Com. Kane. Et five feyfinam 

* habuerit, (iVe non> fi poll mortem viri in- 
^ ventii fiierit babehs in Uterd eoneeptum ab 

* alio quam into fuo, fi nupferit, & li<^t nupta 

* noii fit, ^ i)ir iriveHiatuty Velptufy W «/^r- 

* quiy dotetfi amittet. Bra£t. lib. 4. it 3. a. 
The Record above-cited of At 2 R. H. 

Mr. Somner takes to be the Cafe of IfabeUade 
Gravenel mentiohed a little highet iti Bra^on 
p.^oS.b. where the Cuflom is thus pleaded^ 
^odfroe [Fidua] fuerit in [cffiniy five non^ 
Jipofi mortem 'Ciri fui aliuni capiat ^ amittere 
debet dot em J fi in fey find fuerit \fi out em ex^ 
trafeyfinamy debet amittere clameUm. 

But tho' Chaility, as well as a lingle life^ How th« tt^ 
be a Condition of her Eftate, yet it may be continency 
a Queftion whether die Cuftom require not .""^^^P"^^ 
a particular Kind of Proof of her Incohti- p Jfti^^^.* 
nency^ before a ForfeitureJhall be incurred. 

Mr. Lambard^ Peramb \\U as to this Mat- 
ter fays, that the ^* Tenant in Dower has 
•• fome Conditions waiting on her Eftate ^ 
^^ one, that flie (hall not marry at all ; an* 
" other, that (he take diligent Heed, that (he 
*• be not found with Child begotten in For- 
** nication, 6?r. fo that the Sin of fecret 
*^ Lechery is but in a fort forbidden, feeing 
*' that by the Cuftom (he foriiits not in the 
" latter Cafe, unl^fs the Child be born, and 

y heard 
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-i-T- jE ^ iiroecE:: 31 ^0[xnkxiby the 
~ Zr .;au£.-c:: Kwir.g ; EJc ck Ic Mo^ 
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- --nrc =c i -T-M" • Tcv^ <B dt aifenni 

~ i.:z :r-r/TTr- pcT if SBCXCt U^gC, CCO A 

" ju'isr 3IE ■■^■""' oe ij.*!— B, c K en- 

- ---zc iar Tw- .TTS^. e qK fc ttj e Ic Gy 

- i.rir*^ sx FiaiTK^ye^ccyaitviewc 
~ ^ _ E:nsuncs3> ji Mexc, adonks peide 

Juti t3is 2 3iii3u Hiiutd by Trn, ly 
Xi. > i™n« X5» Sm, 52 fnr.f Wlicre in 
■E ^nic bn^K fcr £jMi:p; ha Wife of 
^.jfv c CmBK^ Tg;'"''* f«MHi Son of the 
i-iz. .-jse. ix < Rsx of 151. and other 
T -.-'n-ygL 3t JTiffjii rjr, Fwdafime, and 
J^ .iar -hj-t- .Sjwrrii'i. die Tcnam fJeads that 
r:i: K^r. ^^ s Gnckind, and afi^ed 
ir m ?:■ a* Knadn » h« Dower, ' Ec 
* " Q-ia; rii s£ tts de Gavdkyndc, tjuodfi 
f * V]a.ae yo& sa ' jsa nnritonim fuoruin fe 
* ra a s ai g x r. vd uqpcm pucrum in H Se- 
"• ■la.-, if p tpg ka, flr pKT iOc vifus fuit, aut 

^ * cog- 

Vto^KWr 

•''<-- t^ rfmtffomA V fitttih^ it, f^infnt 
r^mt^ ^»nK fer dnaeifMtx Vfaga, 

r '. xmA OCCUR I*t- P/ac. Aff.Kmt. 
:. • Tf BkNcd an B. g, by Cirlmtri 
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cogiiitus, vel vagicna five damans audiatur, Chap. II. 
ftatim VidiuB ilke fecundum ufiim jpncdic- ^*^^v^*Vi/ 
turn dotcm fuam amittcnt & foristacient : 
& dicit quod praedifla Robergia^ poftquam 
ipia dotata fuit dc redditu pra:di^o & prae- 
didtis tenemcntis, undc, &c. pq)crit quan- 
datn fiiiamT^i^M^^^ nomine in S&neucia apud 
Reculvrej gcneratam per quendam Simonem 
PetitZy quae quidem filia vifa fuit ibidem &; 
cognita, per quod prsedi&a Robergia red** 
ditum praediftum, &c. fecundum ufum pnc* 
dldbuni forisfecit ; unde petit Judicium, &c. 

The Plaintiff, * Non dedicit quin ipla pepe- R«p^y » that 
rit filiam in Seneucia, fed dicit quod uliis de ^^ ^''* ^^' 
Gavelkynde non eft talis, qualis prsedidus ^^ •, ^ f^^' 
Thomas fuperius allegavit ; quia dicit quod felted, unlefs 
ulus Gavdkyndenfis talis eft, quod Viduae the C^iW be 
dotatae, poft mortem virorum fiiorum pro- ^"^jf ' ^" 
lem peperentesm Seneucia, dotem ,fuam^^^^^^"j^^ 
amittere non debent, nifi proles ilh inve-* in xht Houfe * 
niatur vagiens five damans infra quamor of which the 
muros tenementorum illorum, de quibus ^?**^« ; 
viduas fie ftierunt dotatae, & quod ipfe, cui ^^^^• 
tenementa ilia. poft mortem hujufmodi vi* 
duarum reverti debent, recenter poft nal- 
centiam illius prolis Hutefium & Clamo- • 
rem fuper prolem iUam levaverit ; & hoc 
parata eft verificare per Affifam, &c. 
*' Et pnediftus Thomas dicit, quod ufiis The Tcnane. 
dc Gavelkynde eft talis, quod in quocunque rejoins, that 
loco Comitatus pradim hujufmodi Vidujc ^^^';«focvcr 

• ^* o •'4 •» 1 311 withmthe 

peperintin Seneucia, & proles ilia per quem- County the 
cunque vifus fuit vel cognitus, vel vagiens child is found 
five damans audiatur, & clamor & hu- by Hue and 
tcfium leventur,quod Viduae illae fecundum Cry.thc Dow- 

Xz *ufum«^^fc^*^^«^- 
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Book II, 



The Jury 
find the Cu- 
(lorn accord- 
ingly. 



Sat that the 
Tenant did 
net raifethe 
jf ue and Cr/- 



}odgm<9t for 
(ht Plaintif . 



ufiam praediftum dotem fuam amittcre dc^ 
bent, & forisficnt : & hoc petit quod m" 
quiratur per Aflifam, & pracdidba Roher^ 
gta fimilitcr. Ideo capiatur inde Aflila. 
* Juratores dicunt, &c. quod tdis eft u^ 

ftis de teneinentis^ qtue ienentur de Gavelkinde 
in Comitatu iftoy viz. quod fi Vidtue pofi 
mortem virorum fuorum fe maritaverinty vel 

JUium Vel filiam in Seneucia peperintj dotem 
fuam amittent (^ forisfacienty in quocunquf 
loco infra Comitatum ijiim proles ilia fuerit 
inventa vagiensjtve damans ; ita tamen quod 
ilky cui bujufmodi tenementa Jic dotata re- 
verti dehenty in propria perfond fud^ vel per 
ejus Cujiodem, Jhe anticum^ fi ipfe fuerit infra 
^taiefnj recenierpcfi naf^entiam illius prolis^ 
hoc eji dum proles ilia fuerit fanguinolenta^ 
venerity Csf fuper prolem illam Clamorem 6f 
Huufmm levaverit : & petunt difcretiot 
nem Jufticiariorum, &c. Juratores quae^ 
fiti, ex quo non eft dedidum per pnedic- 
tarn Robergiam quin ipla peperit fiDam in 
Seneucia, fi praediftus Thmas in propria 
pcrfona fua, vel per ejus Cuftodem, five per 
aliquem amicum fuum, recenter, poftquam 
praedift^ Rckrgia fie peperiffet, levavit 
Clamorem & Hutcfium fuper filiam prae^ 
diftas Hobergia^ nccne, dicunt, qu6d non, 
Idco Confidcratum eft quod praxiifta Ro- 
bergia recuperet feifinam fuam, &c. 
And in Co. Litt. 33. ^. it is (aid, that by 

the Cuftom of Gavelkind the Wife ftiall be 

endowed of a Moiety, fo long as flie keepa 

herf^If folc, and without Child. 



u 



But contrary Authorities are not wanting Chap. II. 
to fhew, that the Condition is ftili more ^-^^^'^^V^NJ 
ftrong, and that not only Child-bearing, a 
cafual Confequence of Fornication, and the 
J)eteaion of it in this publick Manner, 
but the Commiffion of the Aft itfelf is a 
Forfeiture of her Eftate 5 and fq it was found 
hyYtrdi&iPafcb.^Ed. i. C.B. Ret. 21. Kane. 
and not Rot. 2. as is in i Rolh Jbr, 558. 
Where in Bar of a Writ of Dower brought In % Writ •€ • 
for a Moiety of Lands in Kent by Margery l>owar. 
the Widow of John Godefrey^ tne Tenant 
pleads that it is the Cuftom of Gavelkind, 
^oi Vidua amittetdotem^fi famicata velma>- 
ritata fuerilj and that the Demandant had 
after the Eteath of her Hufband a Son na« 
med WilUam by one IVilliam de Emesly. The 
Demandant confeffes thp Cuftom, but re- 
plies, * quod nunquam fuit convifta fecuQ- 
' dum Legem de Gavelkind ; Dicit cnim, 
qu6d ipfe inquifiviile debuit per infidias, 
quando ipla mit in parturiendo, & tunc 
debuiflet ipfam cum puero liio cepiflc 
cum. Clamore & Hutefio, fe?^.' The Te- 
nant rejoins, * Quod ipfa fornicata eft, ut 
' prasjdicitur, & quod ipfa non debet con- 
vinci in forma praedifta, & dc hoc fe po^ 
nit Hiper parriam ; & Margeria fimiliter, 
Ideo Venire faciat, &c. Poftea Jurata di* 
cunt, qu6d prsedifta Margeria poft mcH-- 
tem prasdifti Johannis viri fui fornicata 
eft cum prisedidto fTilt^o de Emeshy^ dc 
quo concepcrat praediftum Wilfm filium 
^ fuum, & quod Lex & cottfuetudo de dtvefy- 
^ kind{^ talis ejiy juddj uxor fo^ mortem viri 
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Book II. « /iii nupfettt fe^ vel fomicata fuit^ amittit 
^^^^^7^* Dotemfuam^ iS quod nonnecejje eft quod iffa 
" ' ' capiatur cum pucro fuo in parturiendo am 
Hutejio ^ Clamors. Ideo Conikleratum eft 
forfeit Dower *. quod ff^ilPus & alii eant indc fine die, & 
for Fomkati. « praBdifta Margeria nihil capiat, &c. ^ 
^;,^~ fitinmfa, &c 

fgc^ ' To this may be added Trin. 5 Ed. 2. 

Coram Rege^ Rot. 4. Kane. Alice late Wife 
of Walter Northwoode brought an A£tion of 
Treipais againft Henry Nortb^ode^ and 
three others, for Breaking and entring her 
Houfe at Mepebamy f^c. The Defendants 
S!?: J^f«! pleaded, • Quod Mos & Confuetudo dc 

Gavelingkinde in partibus illis talis eft, 
QUod Uxor poft mortem viri fui, quamdiu 
je bene ^ bonefte gejferity habebit medieta- 
tern omnium terrarum & tenementorum, 
quas fuerunt prsedi£ti viri fui, iS fi faciei 
tranfgreffionem cum aliquo homine poft 
mortem viri llii, amittat Medietatem ter-^ 
rarum, &c. & pro eo quod praedidta-^- 
licia fecerat Adulteriiim cum qtiodam Jo- 
banne le Ta^lluTy & habuit quendam filium 
Jobannem nomine, ipfi Henricus & alii in- 
traverunt domum, &c. (ecundum confiie* 
tudinem praedidam : * Henry having mar* 
ried the Heir of the Hiosband. ' Et prae- 
difta Alicia dicit, quod nullam tranjgreffio' 
nem fecit cum praedifto Jobanne le Tajfllury 
nee cum aliquo alio \ fed prasdi<5ti Henri- 
cus & alii de injurist fua propria, &c. & 
hoc petit qu6d inquiratur per patriam 5 & 
prasdi&i Henricus & alii fimiliter. Ideo . 
ireniat inde Jurata coram Rcge a die 
Sandti Mich, an XV dies ubicunq; &c 

' Ad 



Plaiotiffbeing 
Tenant in 
Dower in Ga- 
velkind^ for- 
leited by the 
Oa&oak, for 
Fornication. 



The Plaintiff 
Nooittit* 



^ Ad qiiem diem praediAa Alicia non eft ^^' "• 

And the Words of BraSon above dtcd, 
Heel nupta ntmjit^ fi vir inveniaiur^ velpuer^ 
*oel uterque^ dotem amittaty are a funher £- 
vidence, that ftie may forfeit her Dower 
without being convifted of Child-bearing by 
the View of the Country,. 

The Statute de Prarogaiivd Regis is like- 
wile general, that if fie commit Fomica- • 
iion in her PTidowboddj or tah Husband 
^tftevj Jhe fhdl kfe her Dower. And to 
thefe may be added the other Authorities a- 
bove cited, which iay generally, that Ihe j^^^ p ,g^^ 
fhall hold the Moiety fo long as (he lives 
Chafte. And indeed could the Widow, who 
breaks this Rule, avoid the Danger of a 
Forfeiture, by withdrawing to lie in out of 
the County, the Condition would be but of 
very little Effeft. 

Thefe Reftri<5lions to Chaftity and aWlio nay 
fingle Life, being Limitations which deter- <akc Advan- 
mine the Eftate ipfo faSo^ without Entiy, S®^ ^ 
not the Heir only, as in Cafe of a Condi- ^""'^ 
tion, but any Stranger, who is interefled, 
may take Advantage of the Forfeiture. Co^ 
jUtt. 214. b. 

If Tenant in Dower of Gavdkind fows Of Emble- 
the Land, and afterwards forfeits her Dower ™«"^ ^^^ 
by Marriage or Fornication, the Heir (hall ^o'*^'^- 
have the Emblements, for her Eftate is de- « Inft. 81 • 
termined by her own Aft. So if Ihe makes 
a Leafe for Years, and then takes Husband, 
the Leilee (hall not have the Emblements ; 
for tho* his fiftate is determined by die Aft 
of another, yet he ihall not be as to the 

Heir 



Book It Heir in a better Condition, than his Lefibft 
V^'^V'"^-' was. 5 i?<5y. 1 1 6. 01and*s Cafe, which was 
the Cafe of a Feme Copyholder durante vi^ 
duitate. 
Where an Ac- As Tcntot in I)ower of Gavelkmd Lands 
^?r ^^T^^' holds only while fhe remains fole and chafte, 
kcJ^v^rTn*^^ may maintain an Adlion againft any 
Gavelkind Pcribn caUing her Whore, if done to im- 
Whore. peach her Eitate ; within the Reafbn of the 
. Cafe of Bois and Boss, i Sid, 215. i Lev, 
134, Adion on the Cafe for faying to a 
Widow^ who held an Eftate while (he con- 
anued fole and chafte, that .Ihe was a Whore, 
and that he would .throw her out of her 
living ; falfly.and malicioufly with an Intent 
to ouft her of her Eilate : Moved in Arreft 
of Judgment, that no ipecial Damage be- 
ing laid, the Words were not adionablej 
but the Court held, that the Words coupled 
with the Declaration of the Pafty, import! 
Damage in themielves in relpeft of her E- 
. ftate. 

Of the Cuftoni not to forfeit Dower for 
Felony, fee poji c. 4. 

J. Of what 3. As a Woman is to be endowed at 
Things (he Common Law of Lands and Tenements, 
^l^^'^ Litt. Sell. 26. and Co. ibid, fo is ihe dow- 
Mokty. ^'^ o^ ^ Lands and Tenements in Gavel- 
kind, as appears by the Cuftumal of Kent 
infra. And the Writ of Dower in this 
Cafe^ as well as the other, is de Libero Tene- 
mento of the Husband ; from whence it 
jpiight naturally be inferred that the Dower 
is equaUy extenfive in both Cafesr ^ 

I But 
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But tho* a Woman (hall be endowed at Citp. II. 
(Amnion Law of the third Part of the Pro- );/f^^^^^ 
fits, of a Fair, Co. LiU. 32.. tf. Ftlzb. Dower j B^jjl^jck? or 
81. yet it is iaid^ that if the Cuftom be profits of a 
that a Woman fhall have for her Dower Fair, 
the Moiety of all the Lands and Tenements, 
which were her Husband's, holden in Socage 
Within fuch a Precinft, if the Husband had 
a Bailiwick or Fair in Fee during the Q>- 
verture holden within the iame Pre^in^t, 
the Wife (hall not have the Moiety thereof 
for her Dower, hecaufe it is no Tenement f 
and a Cuftom ihall be taken ftriAly. Perk^ 
Se£t. 435. Lamt. |4^ Noy^s Mix. 28. 
2 Sid. 1 39, Per Ntwdigate Jujiice, And 
12 Ed. 2. DoKoer 157. feems to be to the 
lame Purpofe, tho' the Cafe is fbmewhat 
ob(cure. But otherwiie it is of a Bailiwick 
or Fair appendant to a Manor or Land . 
hcJden in Soc^ within fuch Precindt Perk. 
Se£l\ 436. Lamb. \\l. 

The firft is undoubtedly true, if it be un- 
derftood only of fuch Profits of a Fair, as 
arife merely from the Franchife, as Tofl> 
i^c. and ifliie not out of the Land j for 
thefe ^ot bebg holden by any Tenure can- 
not be of the Nature of Socage, and con- 
fequently not Gavelkind; but as fuch Pro- 
fits of a Fair, which arc rather ifTuing from 
the Land than from the Franchife, (as Pick- 
age and Stallage) may be of the Nature of Ante 79. 
Gavelkind with regard to the Inheritance, 
there is no Reafon why the Widow fhould 
^notliave equal Advantage with the Heirs, 
and be intitled to a Moiety of them, as in- 

Z cident 



6oQk II. cicieht to the Soil of which (he is endowed^ 
^y^y'\mJ they coming properly under the Dcfcription 
of the Word Tenements ; which is a very 
large Term, comprehending not only Lands, 
and other corporeal Inheritances, which are 
or may be holden ; but alfo all Inheritances 
Co. Litt. 6. a. ifliiing out of any of them, or concerning, 
*9* ^' or annexpd to, or exercifeable within the 

fame, tho* they lie not in Tenure ; as Of- 
fices, Rents, Commons, Profits apprender 
out of Lands, and the like, wherein a Man 
has any Frank-tenement, and whereof he is 
feifed ut de libero Tenements 

And accordingly EJower was demanded 
of the Moiety of Stallage arifing fix>m a 
Fair holden on Gavelkind Lands; and it 
was adjudged good without faying a Moie^ 
ty of the Profits of the Stallage ; fw the 
Stallage is the Profits, and a Woman may 
be endowed of a Moiety of Stallage. 1 1 Ed, 3. 
FitTib. Dower y 85* 
Of Common Dower demanded of a Moiety of Pafturc 
JnGrofs. fo,. fixteen Oxen, and fix Cows, &?r. to 
common in 500 Acres of Wood : Exception 
taken, that the Writ is de libero Tenemente^ 
and the Demand of Common of Pafbre, 
and therefore the Demand not warranted by 
the Writ j but the Court held it good, for 
^at if flie could not recover by this Writ 
and by this Demand, (he would be without 
Remedy. 13 Ed. 2. Dower 161. A%». 
405. S. C. 
Of a Rent. Rent or Common out of Land in Gavel- 
kind, Borough Englifh, fcf hujufmodi^ which 
is of antient Time, Ihall be of the Nature 
bf the Land, fo as a Wife Ihall be en- 
dowed 



dowed of a Moiety, fcff. contra of a Rent Chap. II. 

or Common newly granted, and therefore ^^^^'''X^ 

fhe ihall be driven to (hew, whether it is 

Common newly granted, or continued Time 

out of Mind, notwithftanding ihe alledge, 

that by the Cuftom of the Qxintry the 

Wife ihall have a Moiety of her Husband's * 

Freehold in Dower* 4 Ed. 3. 32, Filzb. 

DowcTy 113. Bro, Cujiamy 58. But as it is 

now fettled, that a Rent, tho* newly grant- Ante 87, 

ed out of Gavelkind Land, (hall foUow the 

Nature of the Land, there is the fame Rea- 

fon, that the Wife (hall be endowed of a . 

Moiety, as that all the Sons ihall inherit. 

. That a Woman Ihall not be endowed of Of Tithes im- 

$1 Moiety of Tithes impropriate ifliiing out propriatc. 

of Lands in Gavelkind, vide ante 86. 

4. The Words of the Cuftumal^ accordr4» Of what 
ing to Lamiard's Copy, are, that the Wife g^jjjj ^J® 
(hall be endowed of a Moiety of the Tenc- Woman (hall 
n)ent9 whereof her Husbaqd moruft veftu e be endowM of 
feifi 5 and Mr. Lambard ^J. is of Opinion, * Moiety, 
that the Wife fliall not by this Cuftom be Whether of a 
endowed of a Seifin in J-aw, as ftie (hould "^^^ ^ ^^v. 
at the Common Law ; but only of fuch 
Lands whereof her Husband was adh^ally 
and really feifed ; the Word V^fiu (accord-t 
ing to his Interpretation) inforcing a Pof- 
feilion in Deed, and not in Law only : But 
he caudoufly bids us enquire how the U-^ 
iage is. 

There is no Cafe in the Books to warrant 
this Opinion ; and it is^ obfervable that the 
Word Vejlu is not in the Edition of the 
Qu^umd printed by ^ottel^ nor in a Ma-. 

2 2 nofcripc. 



i7« OfDotner^ . 

Book IL nufcript Copy of that Record fairly written 
' on Vcllom amongft a CoUcftion of the old 
Statutes now in Lincobfs Inn Library. But 
were Mr. Lamhard*s the right Reading, it 
might bear Ibme Doubt whether he has not 
put too ftrong an Interpretation on this 
Word ; for an Eftate v^edj by no means 
imports th^t the Tenant has a* Seilin in 
Dred, but only that the Eftate is not in A- 
beyance or Contingency \ and undoubtedly 
the Eftate vefts in the Heir at Law imme- 
diately on the Death of his Anceftor, which 
is before Entry called a Seifin in Law. 

But let. the m>per Senfe of this fingle 
Word be what it will, it can ftarce be fuf- 
ficient to add (6 unreafbnable a Qualifica- 
tion to the Cuftom, as that the Laches d 
the Huft)and in fining an a£bual Seifin by 
Entry, (hall prgudice the Wife, without a 
ftrong Uia^e accordingly. 

Whether of Another Queftion may arifc on the Wordi 
^^^^*^J^'^w^r»//«2;/, t;f 2, Whether die Cuftom be, 
duringthc Q^ that the Wife Ihall be encbwed of a Moiety 
venure. only of fuch L^ds whereof Huft)and dm 
feifed? 

And I take it there is no Difference in 
this Refpcd between the Oonimoh Law, and 
the Cufloni of Kent^ but that, as is laid 
down in Lamb. Peramh. \\\, a Woman after 
the Death of her Hufband ihaU have a Moi^ 
cty of all luch Lands of Gavelkind Tenure, 
whereof he was feifed of an Eftate of Inhe- 
ritance -during the Coverture. 
• • ■ - • 

For 



For the Demand of this cuftomary Dow- Chtp. II, 
cr of a Moiety is not of fuch Lands and v^^W^ 
Tenements only, of which the Hufband died 
ieifed -, but on the contrary in the Old En- 
tries 109. and Raji. 237. is a Precedent of 
a Count in Dower, wherein the Demandant 
lays the Cuftom to be, that the Wives are 
dowable of a Moiety of the Tenements in 
Gavelkind, whereof their Hufbands were feifed 
after the Efpoufals, 

And this Matter is put out of Doubt by 
the conftant Manner of pleading ne unq\ 
feizi que Dower to Demands of this cuftomary 
Moiety, which is always in the common 
Form, Die quo ipfam defponfavit^ nee unquam 
fafiea^ fuit feijitus^ &c. ita qubd ipfam inde 
dotart potuit. Inftances whereof may bfe 
found in Lin, Kane. 55 H. 3. Rot. 25. 34. /» 
dorfo. 48, 84, 89. Ilin. Kane. 7 Ed. 1. Rex 
Roll. Rot. 6, 10, 14, 22, 23. Itin. Kane. 6 
Ed. 2. Rot. 12, 28, 34, 103. 20 Ed. ^. 
RyhfsPlae. Pari. 112. Rolf. Ent. 242,271. 
And in Cok^& Ent. 248. is a Judgment for 
the Tenant in Dower of Gavelkind Lands 
on this Iffue found for her. 

And laftly in the Cafe of Davis and 5^/- 
lyy Cro. Eliz. 825. It was adjudged, that 
the Wife (hould be endowed of a Moiety 
of luch Lands of the Tenure of Gavelkind 
in Kent^ as her Hufband had afiered during 
the Coverture. 

If two Men be Coparceners of Land in Not of Lands 
Gavelkind, and they make Partition, and recovered /r« 
one of them takes a Wife, and the other is ^^^^ ^^ A^^- 
implead^ for his Part, and prays in Aid 

of 
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Book n. of his Coparcener, and he joins in Aid ; and 
^-/'''VNJthe Demandant recovers, and the Tenant 
Jias pro rati of that which was in the Pof. 
fefllon of his Coparcener ; and the Copar- 
cener of whom the Aid ways prayed dies \ 
his Wife fliall not have DoWer of that which 
the other Coparcc\ier has fro rata, beaiufc 
the Tide of him, who has pro rata, fliall 
have Relation to Time of the Death of their 
Anceftor. Perk. tit. Dower ^ pi 310, 

5. What Re- S- A Woman Ihall have the fame Remc* 
m^dies lie for dies fw this cuftomary Dower of Gavelkind, 
;his Dow^r- ^ for Lands at Common Law \ as a Writ 
of Dower unde nihil babet in the common 
Form, quod reddat ei rationabilem dotem, 
(^c. de libero TCenemmtOy i^c and in her 
Count fhe ftiall demand the Moiety by the 
Cuftom. Mayn. Kd. 2. 405. 30 Ed. 3. 26. 
a. Or a Writ of Right of Dower of a Moic-^ 
ty according to the Ufage of Gavelkind, 
where (he has received Part, and is deforced 
of Part. F. N;^. 8.//. 

As the Statute of Aterton, c, i. (which 
gives to the Wife deforced of her Dower, 
where the Hofband died feifed, Dams^es to 
the Value of the mean Profits of her Dower) 
is conftrucd to extend to Copyholds, where 
by the Cuftom the Wife is dowable ; for 
that when Ihe is endowed ftve (hall have al^ 
Incidents to Dower ; 4 Rep. 30. i. Show's 
Ckfe. Co. Litt. 33. a. it feems that with c- 
qual Reafbn at leail it will extend to Dower 
of Gavelkind Lands. And Fleta, lib. 5. c. 
24./. 344. fpjcaking of this Provifion of the 
Statute of Alerton, and of Writs, of Power 

ufide 



tinde nihil habet^ lays, * Primum commune Chap. U. 

* brcvc, ut fupra, per quod pctitur tertia ^•^''""V^V 

* pars Tenementi, quod fuic viri fui die quo 
' earn defponlavit, & poftea, & aliquando 
^ Medietas, ficuc de Socagio; non camen 
^ de omnibus Socagiis, fed de antiquis« 

* & de iis de quibus mulieres dotari con- 

* liieverunt fecundum loci & patriae Confue- 

* tudinem : Quod quidem breve quandoq; fit 
' daufum, cum mulieres nihil habent omni* 

* no, & quandoq; patens, cum aliquid ha- 

* buerint, & alicpiid defccerit. In brevi au- 
' tern clauib adjudicantur damna Multeribus, 

* fed in patent! non/ 

6. As Dower of a Moiety is againftcom* 6. OTcIw 
mon Right, Ibme Caufe muil undoubtedly Manner of d»- 
be alledged for it in the Demand, ftizb. !^J°^"' 
Dower^ 64, 65. 7 Ed. 3. 10. 10 Ed. 3, ^JJ^jj ^ 
35. 13 Ed. 3. Voucher 20. 30 Ed. 3.26. tf, i^^i^ 

But the Queftion is in what Manner fiich 
fpccial Caufe muft be alledged : 

It faid in 5 Ed. 4, 8. b. That where a 
Woman is to be endowed of a Moiety of 
Gavelkind Lands, it is fofficient to flicw the 
Cuftom without prefcribing in it iS/xfc Cu^ 
ftom^ 4. NiftCy the Book itfclf is itiifprinted, 
the Word nemi before frejiriher being omit- 
ted. 

Dower demanded of a Moiety of 24 A- 
cres of Land, for that die Land is of the Te- 
nure of Gavelkind, (^fecundum Confitetudinem 
in Cam. Kane, ab antique ufiftitafii, Women 
ought to be endowed of a Moiety of liich 
Lands -, the Tenaht prayed Judgment of the 
Demand, becaufe it was not faid, according 

to 
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Book II to the Ciiftom, a tempore a quonon exiftit 'm^- 
^^^^^^^^/"^^^ moria ufitatam^ But the Prothonotary certi- 
fied that die other was the conftant Courfe, 
and the Court faid, they well knew there 
was fuch a Cuftom, and therefore awarded 
that the Tenant Ihould anfwer* 2 Ed, 

And there arc fcveral Precedents of De- 
mands of Dower in Ksnt m this Manner in 
Raft, Ent. 235. a. 238.^. 239. i. .But it 
feems this Manner of Demand would not be 
good for Dower of a Moiety of Lands in aily 
other County, but the Cuftom ought to be 
more precifely alledged ; as in the Precedents 
for Dower of a Moiety of Lands in Ncr- 
wkby or within the Fee of Ricbnumd. Rafi. 
225* a. 238.^. 

A«d indeed it has beea of later Times 
the more common Way to demand Dower 
of Gavelkind Liands in Keni according to the 
Cuftom Time out of Mind ufed, as appears 
by the Precedents, Old. Enl. 109. Rajl. 
237, fl. Co. Ent. 248. I Brownl. Decl 112. 
Rob. Ent. 267, 268, 285. And certainly 
this is Ae more advifcable and lafe Way of 
Pleading fmce the Opinion of the Court, in 
' the Cafes of Launder and Brooke^ and H^ife- 
fnan and Cotton^ that they will not take No- 
tice of the particular Cuftoms annexed to Ga- 
velkind Lands, unlefs fpecially pleaded. 

Another Exception taken to the Form of 
the Demand of this cuftomary Dower in 2 
Ed, 4. 19. was, that the Demandant did not 
(hew, that fhc was without Huft^and, accord- 
ing to tht Cuftom. But this is never averred 
in the Count, as appears by all the Precedents ; 

I and 
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and bcfihg a Condition to defeat Her Eftltd^ OitpJI. 
according to the general Rule laid down in ^^•'^v'"N^ 
7 Rep. lo. Ugblretfs Cafe, it ou^ttocome 
on the Part of him that would take Advan- 
tage of it, 

7. Mr. Latkbard thihk% that this cuftoma- 7- ^J^^^'' 
TV Dower differs from the Comihon Law in J?;!,^*;;; 
the Manner of Afl%nment ( for that if the ^^. 
Wife recib^^er he^ Dbwer at Commcm Law, Pcnunb. fjf * 
ihe ought of Neceflity to be endowed by 
Metes and Bounds i bUt in Dower after the * 
Cuftom Ihe may very well be endowed of a 
Moiety, to hold in Common with the Heir, 
who enjoys the other Half And in this ho 
is followed by Mr. JNT^ in his Maxims, p.zS. 

But the Inflance put in Perkins tit. Dower ^ ^ 
pi. 4x2, Which Mr. LaMard dt^ as his Au- 
thority for this P6fiti(3n,is oiilyof an Endow* 
ment of the Wife by the Heir, with her 
Agreement to hold in Common ; and this 
is good by her Affent. And 8 Ed. %. Jtin* 
Kane. Fitzb. Entre, 75. is to the lame Pur- 
pofc. Tho* in Truth the Cafe was in 6 Ed. 
2. Itin.Kane. and is more clearly reported a- 
0KMigft Cafes of that Eyre, ^ven by Cb. J. 
Hak to Uncohfs Inn ; where Spigumel Juft. 
(who gave the Rule) holds, that the Law 
will well fuffer the Heir to alTign Dower to 
his Mother to hold a Moiety in Common 
with him per mi 6? per tout, but that it 
would be othcrwifc, if Ihe were to rccgver 
|ier Dower by Judgment 

And thou^ Confent of both Parties may 
take away the Ncceffity of an AflSgnment g j^ ^ g , 
in Severalty, as well in Dower of a third , j^oll's Ahr, 

A a Part 68a. X pi 3^ 
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l^k n. Part, as of a Moiety^ yet it is certain, tteit 
' where the Wife recovers this cuftomary 
Dower by Courle of Law, the SherifF ought 
to aflOjpiii by Metes aod Bounds, equally as ia 
cafe of Dower at Common Law ; as is enref- 
ly holdcn in the Gde of Davies and Seliy^ 
Cr$. Eliz. ^25. That the Widow iball 
have the Moiety of Gavelkind Lands by 
Aifigninent m Severalty, and cannot hcdd 
in ConunoQ* And ib i Keb. 583. Thai 
Feme Tenant of a Moiety in Dower by the 
Ci^om of &i^, doth ceoover by Metes and 
Bounds, and is no Tenant in Commoa, Qu- 
ids fte were the Wife of a Tenant in Cofxi- 
mon, 

. Liff. K^e. 39 H. 3. R^L 19. in d$rfr. In 
a. Writ of Right, ' JoriMus & Goddins 
^. dicunt, quod non po^int relpondere •, quia 
^ praedi£la G^Hna dicit, quod ipia nihil d^ 
^. mat in pracdidta fterra nifi nomine iiieri 
^. hand lui de dono cuju£iam Rogfri k B^nde^ 

* patris pi;a5di£li Jcr^/Mf & quoruadam Git* 
'. ierti & iRifbOrdiy cujus hxredes ipfi (iint s 
^ £t dicit quod ipia & prasdiifli J^rdanus^ 
^ GiliirUtSy & Ricbairdm tenem praedi£tam 
^ tetram in cmmtmi fro indiviji^ ita quid li^ 

* berum ianetim Jkum noMdum H ^^ignatum 

And Utv. $eSl. 43. fpeaks of Dower cS a 
Moiety, according to the Cuftdm, io bold in 
Severalty: Which may be afujfficient An* 
fwcr to what is laid obiter by Jerman Jt^. 
Style 277. in the Cafe oi Booth 2^<di Lambirt^ 
that if Dower be of a third Part, it oug^ 

to 



to be by Metes and Bounds gmerally *, but if Chap. II. 
of a Moiety, it is not fo. ^--'"'S/^NJ 

Trin. 22 Jgc, i. Rot. 3286. i Brcwni. 
Decl. 111. llie Judgment in Dower of z 
Moiety of Gftveikind Lands is, to hold to the 
Widow in Severalty by Metes and Bounds : 
Tho* it is not necdEuy that the Judgment 
be lb particular. 

Indeed if there be two Coparceners inGa- » Kcb. 5«3. 
velkind, and one takes a Wife and dies before 
Partition made, dieWidow muft of Neceffity 
be endowed of the Moiety of a Moiety, to 
hold in Common ; in like Manner as at Com- 
mon Law the Widow of a Tenant in Commc n 
fliall be endowed of a third Part of a Moiety, 
to hold in Con^mcm with the Heir and the o- 
cber Tenant, for that in this Cafe her Dower 
cannot be sdligned by Metes and Bounds. 
LittSc^. 44. 

This Diftinftion is fopported by the Rea- 
fon of the Law in other Cafes : The Statute 
fFifim. 2.C. 18; cnadh, that the Sheriff fhall 
upon an Ekgit deliver to the PlamtifF a 
Moiety of the Land of the Debtor •, and 
the Ccmftrudion upon this has been that he 
fliall deliver the Moiety by Mec^ and Bounds, 
unieis the Defendant be a Jointenant, or Te- 
nant in Common ; and then this muft be 
%ecially fet forth in the Return. Hutt. 16, 
t Brmnl. 38. 1 Vtnt. 259. 

Mr. Lanibari puts a C^eftion, whether ^' WheAct 
a Woman entitled to Dower in Gavdkind ^^^^Z 
may wave her Dower of a Moiety after this wavIS^ ^ 
Q]flx>m, and bring her Adion to be en-> Dower a(. 
dowed of a third Part at Common Law, Common 
9nd fo exempt hcrfelf from the Dan- ^^• 

A a 2 gcr 



ifto ^f 2?oft»et* 

Book f . gcr cf the cuftomary Conditions, or ho ? 
^-•^^''^V^ And he mentions, that he once heard two 
Reverend Judges of Opinion, that the Wo- 
rn^ was at Libierty to demand her Dower of 
^ Third or of the Moiety \ but that it was ut- 
tered by them on fudden Speech, and hot on 
ftudied Argument. PeraptU^. \^j, ^H, And he 
feems to mean the Opinion of Anderfm and 
fP^indbam^ Juftices, reported i Leon. 62. 
"^hich, as it was a fudden Opinion^ fo ic is 
ccMitrary to both the former and later Refor 
lutjons. 

Plac, yiffi 52 H. 3. in Com. VLctnc. int. A^ 

f& divtrf. Com. Rot. 1 7. ' Prseceptum fuit 

• Vicecomiti, quod venire feciat hie ad hunc 

^ diem Juratores Aflifs novae difleifinse, quam 

Certificatiofl ^ ^Tbomas de Kancid & Cacilia uxor ejus ar« 

of Allifc. * rianavcrunt coram Roberto Fulcone verfus 

' Johannem de RipafiiSi WilPum de Traey^ 

^ ^ ftadklpbum de Bnrfj Johannem de Tracy dl 

^ Margeriam uxorem ejus, de tenementis in 

^ NrMon^y'iz. de tirtid parte unius Carucatas 

^ terrae, ^d certificandum de quibufdam ar« 

5 ticulis aflifam prsediS^m tangentibus. 

ftpumttiatthe « £t {Jraed^fti Thomas & decilia non vene- 

• w^ Af ^* * '^^^^ ^ pnedifti Johannes, fFilPus, Radul^ 

fiferccoverrf ' f^^ ^ 5^«>i&^««« vencrunt, & dicuAtquod 

f ^. .« i pra^i^i "fhotnas & Caciliaw: prsedidam 

AiTifam recuperaverunt feimiani (pam de 
praedi^to teiiemento ut dotem ipfius Caci- 
Hie \ &; dicunt quod Conliietudo Comitatilhs 
Kancia de tenemento^ quod ten^tur in Go- 
velykendfj talis eft, quod quamcito muli^, 
qu£ dotata eft de hujufmodi tenemencp, 
nqpfer^t fc aliqii, q^qd ipfa 4P:\ittat dot^ 

* fuam 
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' fuam de tenemento, quodtenet^r in Ga-^ Obp.IL 

' velikende \ & quia prsedida Cecilia nupfit ^-^^^/"KJ 

' praedifto fhatmfj prsedi£hi8 ff^ilPus dc Tra- 

' ry feifivit prsedidam Urtiam partem in ma- 

^ num liiam, iatione praedi£torum Joban^ 

^ nis & Margeria^ qui iunt in Cuftodia Ilia, 

^ ut Jus & Hseredicatem ipfius Margma^ 

^ (icat ei bene licuit per praBoiftam Confue- 

^ tudinem ; unde dicunt, quod Aflifa praedidba 

* minus fiifficienter examinaca fuit fuper prae- 
^ di6to articulo. 

^ £t Juratores examinati fuper ifto arti- The Jaiy find 
^ culo dicunt, quod prsedidhim tcncmcntum, accordingly. 
^ &c. tenetur in Gavefykendcy & quod Con- 
^ fiietudo de tenemento, quod tenecur in Ga- 
^ vekkende^ talis eft ficut praedidum eft, viz. 

* quod fiqua mulier dotata de tenemento, 
' quod tenetur in Gavekfyndiy nupferic fe a- 
^ licui, quod amittat dotem fuam ; Et quod 
^ liceat H^arranto Dotis feifire prasdidtam do- 

^ tem in manum fuam. £c ideo Confidera- Judgont 
^ turn eft quod praediftus fViUfus de 'Tracy^ 

* rarione Cuftodiae praedi£i:orum Jobannis Sc 

* MargerU^ rehabeat feifmam iiiam, &c. 
Excepdon taken to the Demand of Dow« 

er of Gavelkind Land in Kent^ becaule it was 
of a third Party and the Count was amended, 
and made of a Moiety. 2 Ed. 4. 19. 

Dower of Gavelkind Lands in Kinty zxA 
demanded the third Part of the Land of her 
Jate Huiband •, the Defendant * pleaded, that * S« a P»«- 
the Cuftom there is, that Wives (hall have a j*^ 1J£* 
Moiety for their Dower, and (hall hold it a^^'^^ !|^-. 
as long as they live chafte and unmarried, 
Cff nonfecundum Curfum Communis Legis ; and 
that the Demandant had taken another Huf- 



i82 ©f SDotom 

Book 11. band, and prayed Judgment if flie ifaould 
Ky^^\/">J have her Dower ; to which the Demandant 
demurred : And the Court adjudged, that tht 
FrefcriptioQ in the Bar was good, being in 
the Negative ; and Periam Jufi. laid, that if 
he had not pleaded in the Negative, yet the 
Demandant {hould not have Dower ; for the 
dftom, that Wives fhall have the Moiety, is 
the G>mmon Law in KiM^ and no other 
Law runs there. %oElix. Rot^ i ^6. Hunt 
G? Ux&r vcrfus Gilbume^ Cro. Elix. iir. 
Gmdds. io8. I Leon. 133. Moor 260. 
Sav. 91. Indeed the Stren^ of this Gaie 
is much cab»i oflFby its being on Detnurrer, 
which confeiTed the Qiftom in the n^adve 
and excluffve Maimer in whiidi it was 
pleaded. 

But it was afterwards, 1^00 Evidence on 
H Trial at Bar <m this IfTue, whether k w^ 
the Cuftom of Gavelkind, ,that if the 
Hufband aliened his Land, the Wife might 
demand a third Part for her Dower, or a 
Moiety at her £le6li(m, refolved (the De^ 
mandant not being able to produce any Pre- 
cedents, or Prodfs, that there was anyother 
Dower of Gavelkind Lands in Kent dian 
Dower by the Cuftom) that the Oiftom pre- 
cilcly is, that fhc fhall have a * Moiety ; and as 
it is for the Benefit of the Tenant of the 
Freehold, tfiat (he fhodd have the Moiety, 
fhe being thereby under the Reftraint to hoM 
it only while fhe lives fole and ch^e, (he 



. * This is likewift faid to have been the Ofiom if 



k bound by the Guftom, and cannot imve Ck«p. It 
it. Dofuies fcf £/;r^ yerfus 5</^y, Cr^. jESz, V^^Y^KJ 
825. and the fame die is cited AlSs^r^ 260. 
Which overdirows the Diflinftion to which 
Mr. Lsmiardi feems to incline^ from the 
Woixb of the Cu/tumal^ Mmijt fiizi^ That 
the Conditions laid upon this Dower run on- 
ly to thofe Lands^ whereof the Huiband 
died ieiied^ and that of fiich as he aliened 
the Wife was at Liberiy cither to demand 
Dower at the Conunon Law» or otherwife. 
Peramb. ^^ 

Bj die Cuftom of Gavelkind, the Wife 
Ihali be efidowod of a Moiety as long as (he 
keeps herfelf fole, and without Child, which 
(he cannot wave, and take her Thirds for 
Life, for in that Cafe CoHfnetuda taliU ^a»« 
munem L^etn. Co. Litt. 33. ^. 

By the Statute of Mertofiy r. 2. All Wi- ordevaing 
dows may devife the Crop growing on the tlw Crop otf 
Lands, which they hold in Dower; which ^^°^^ 
Words, All IVidowSj being general, compre- 
hend Dower by the Cuftom, as well as other 
Dower. 2 Inft. 8i. 

Before Endowments ex Ajfenfu Patrts were Dower ex mf- 
difufed by the Frequency of Jointureis, the-^*-^ ^^"'^ 
only Son of Tenant in jpavdkind could not 
have endowed his Wife ex AJJenfu Patrts of 
foch Lands, bccaufe, tho' he is Heir apparent 
at that Time, yet there is not that conftant 
and perpetual Apparency that is ncceffary 
for that Purpofe, fincc another Son may be 
bom, that will have an equal Right to the 
Inheritance. Co. Liu. 35. if. 6 Rep, 22. a. 

And 
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h«>k' IL And the lime Law of the youngeli Son ahd 
t\^^\rNJ Heir apparent in Borcugb Engltjh. Co. IJtU 

bwhatPlaces JVJ?/^ A Cuftom to have' a Moiety, or 

V?^ ^ * the whole for Dower is io far favoured in 

j^^'^fl^^^ Law, that it may not only be in a County^ 

City, or antient Borough^ but likewife in 

any Upland Town, which is neither City 

• nor Borough. Co. Idtt. $2* i. 21 EJ. 4* 

53. b.Barre^ 119. 

The Lands in the Territory of Urcbenfeild 
in Hereford/hire^vfhxch delcend after the Man- 
ner of Gavelkind, have the fame Privilege of 
Power of a Moiety^ as thofe in Kent, ^aylof 
CXI Caodk. 109. So have the partible Land^ 
within the Port of iS;^^ in ^#;r. 
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CHAP- 111. 

2D( tfie Cuffomatp WiKXtdiip^ tint 
of aifenation Up m 3!nfant Ce« 
nant in ^auelftihtl. 

BV the old Comtnon^Law Guardianfhip OfWudlhip. 
in &>c^e continued a Year longer 
than it does at preibnt i as we fee by the 
70th Law" of nen. i. * Sicjuis Pater mor- 
^ tuus fuerit, & filium Vel filiam haETeditan-^ 
^ dam reliauerit^ utq; ad XV statis annos, 
^ nee caufam profequantur, hec judicium 
^ lubeant, fed fub tutoribus & a£toribus fint 
^ in parentum legitima tutel^, &c/ And 
BraSoftj (peaking of Wardlhips, f 86. b. 
fays, ^ Si fiieric Hasres ^kmanni^ tunc 

* demuni cum XV annos compleverit, ata* 

• tern habere intellieitur/ So likcwife 
Glanv. lit. 7. c. 9. And this is ftill the 
Age by the Cuftom of Ktnt j for if Tenant 
in Gavelkind die leavins his Heir or Heirs 
within the Age of Fifteen, the next of* 
Blood, to whom the Inheritance cannot de« 
^end) Aall(by the Appointment of the Lord« 
if there be feveral in equal Degree of Kin-, 
dred) have the Cuftody of the Body, Lands» 
and Goods of fuch Infant Heir, until he ar^ 
tain to that Age ', even as the Guardian in 
Socage at Common Law fliall, till tli^ 
Ward is fourteen Years old : But the Lord 
fhall take nothing for the Appointment, 
nor ought he to teiider any Marriage to the 
Heir. And when the Heir arrives at tjbc 

Bb Age 






BbokIL Age of Fifteen, this cuftomary Guardian 
^■^^"V^'N^ fliall deliver up his Goods and Lands to 
him with the Improvements, and in all 
Things ihall be diaigcd and haVe Allow- 
ance as Guardian in Socage at Common Law. 
Canfuetud, Kane, infra. Lamb. 6ii, 624. 
What Reme- But over and above the common Remedy 
dies to cmpel for the Ward agaii^ the Guardian by Ac- 
^^^^ tion of Account, the Loiti may by the Cu- 
ftom diftrain the Guardian to yield hb Ac- 
count. Lamb. Peramb. 611, 624. 

Replevin ; the Defendant makes Conu« 
lance as Bailiff of the Abbot of St. Aufiiifs 
in Canterbury y for th?it the Ulagc of Gavel- 
kind is, that the Heir, when he comes to 
the Age of fifteen Years, Ihall come to the 
Lord's Court, and demand his Inheritance, 
and the mean Profits of the Land ; and the 
Lord by Ulage of the Country, by^ Reafon 
. of his &ignioky, fhall caufe his Land to be 
delivered to him, and diftrain his Guardian 
to yield his Account \ and if he be found 
in Arrear, the Lord ihall levy of him die 
Arrears by Diftrefs; and accordingly makes 
Conulance under the Warrant of the Stew- 
ard of the Abbot, who was the Lord, to 
levy the Arrearages. 18 Ed. 2. Fitzb. A- 
wwryy 220. Mayn. Ed. 2. 610. 
' As an Aftion of Account lies at Common 
Law againfl Guardian in Socage de fen ^ortf 
LitL fell. 124. So this Ciiftom of compel- 
' ling an Account by DifVrels extends to him, 
who is adtually Guardian, whether by Right, 
or not. 18 Ed. 2. Avowry^iio. Mayn. Ed.i. 
6 to. And Guardiah by this Cuftom, tho' 
not Procbiin Amy^ but de fon Tortj fhall in 

. like 
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like manner be chargeable in an Adion of Chap. iii. 
Account by the Heir, as foon as he arrives ^^-^^^A/'NJ 
at the Age of Fifteen. 29 £i. 3. 4. k 

But tho' the Guardian be hixnfelf account* When the 
able, yet the Lord, or his Heirs, Hand LcMti is 
chargeable in Default of the Ability of hini, chargeable in 
to whom they fo commit the Cuftody. ^^^^ ^^ 
Cuftumal of Kmt^ infra. And this is thq *^«**o- 
Heafon why at this Day they feldom inter- 
meddle in the Matter. Lamb. ^\]y \i\. 

It is certain that this Cuftom of GaveU who is Inu- 
kind, as to the Perfbn to whofe Cuftody tied to be 
and Care the Infant is committed, differs Gwnlian. 
not in geneml from the common Socage 
Guardianlhip. Rot. Ckuf. 37 H. ^. m. ig. 
n dorfo. ' Rex Vic. Kane. Salutem. Certum 
eft, & nulli iapienti de regno noftro du- 
bium, quod terrarum, quas tenentur in 
Socagio vel Gavelikende, nulla pertinet ad 
Dominos earundem terrarum cuftodia, fed 
fblummpdo ad parentes propinquiores ex 
ilia parte, qui a J Succeflionem hasredita^ 
riam afpirare non poliunt, &c 
* And Itin. Kane. 43 H. 3, Rot. 13. 
Hundredum de Middelton. Juratores prae- 
(entant, qu6d cum confuetudo fit per to- 
tam Kanciamy quod quando aliquis obierit, ^ 

qui terram tencret in Gavelikende, & 
Hasres fuus (it infra' aetatem, mater, vel 
parens propinquior ipfius haeredis ex. parte 
matris habere debeat Cuftodiam ipfius hse* 
redis, & terras fuse ad appruandum^ & rc- 
ipondendum de exiqbus ejuldem terrse 
prsedifto hasrcdi, cum ad «tatem perve- 
nerit, & hoc abiq^ aliquo fine inde capien- 
do, &c.' 

B b 2 Yet 
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x8S Of t^e Cuffomarp (ia7atti(t)ip5 &c. 

pook n. Y^ formerly the ArchbiAop of Canter^ 
^-''^"V^^ bury claimed, in Right of his Seigniory, the 
Cuftody of the Body and Lands of the 
Ward, who held of him in Gavelkind, as ^ 
Thing aflignable -, as appears by ///». Kane. 
6 Ed. 2. Rot. J. in dorfo. ' AfTifa venit 
recognitura fi Thomas filius Thoma de Sandr 
wico^ & alii diffeifiverunt JVilPum filium Jo^ 
bannis de Hettis^ & Tbomam fratrem ejulcleni 
Willie de, 8fc. Et prsediAus Thomas fi- 
lius Tbonue dicit, quod ipfc nullam fecit in-^ 
juriam, &c. Dicit enim, qu6d praedifta 
tenementa funt de Tenarl de Gaveiykynde, 
& tcnebantur de Roberto nuper Archie- 

!)ifcopo Cantuar\ &c Et dicit quod ta- 
is elr Conjuetudo in Comitatu ijio^ quod 
poji mortem tenentium bujufmodi tenementa- 
rum de ArchiepifcopatUy haredibus eorum 
infra atatem exiftentibus^ feiftri debent tene- 
menta ilia in manus ipfius Arcbiepifcopiy qui 
pro tempore fuerit ; qui auidem Archiepifco^ 
pus habebit Cujlodiam pradiliorum tenemen- 
torumj fe? Nutrituram H^redum pr^ediSorum 
uf^'y ad plenum at at em eorundem fecundum 
Confuetudinem pradiSlam : Et dicit quM 
poft mortem prsedifti Jobannis Patris prc- 
diftorum JViE^i & Thoma^ cujus hasredes, 
&c. prsEdiftus Archiepifcopus feifivit tencr 
menta praedifta unde, &c. in manum 
fuam, nonline Cufbodise in forma praedidla, 
& cuftodiam illam .commifit & concelTit 
Roberto de Dette propinquiori languinc 
pr^diftorum Vredum, cui tenementa ilia 
defcendere non potuerunt, &c. Qui qui- 
dem Robertus cuftodiam praedidam con- 
ccfit cuidam Jphannj de Malemeyns^ & 

^ idcn^ 



The Tcnint 
pleads, that 
theTene- 
znents are 
(gavelkind 
holden of the 
Archbifhpp of 
Canierbwj ; 

Who by the 
Cuftom is in- 
titled to the 
Wardfcip of 
^ Tenam; 



l^nd the Plain- 
|i7a bfcing In- 
^nCSy he . 

f ranted the 
^aflodx of 
chemtbX.Z). 
vrhojiiTt^ed 
it lo.j. M, 
Yfbogianted 
4tt9 thcTc. 



idem Johannes ipfi iT&war, tenendum vrfqj Ch^p. IIL 
ad picnam aetatem : Ef dicit, quod pne- v'llT^O^ 
difti haercdcs adhuc font infra atatem ; & ^x^ J/^ ^2^ 
hoc paratus eft vcrificare per Aflilam. are undcrAa^ 
Ideo capiatur Aflife. Juratores dicuntfcTr. 
ftiper lacramcntum founi, qu6d prasdidti 
haeredes non font plense setatis iecundum 
confoetudinem dc Gavelykyndc. Ideo 
confideratum eft qu6d prsedidus Thomas Judgment for 
filius Thopue cat ind^ fine die, & prae- *^ Tenant, 
difti WiWus & Thomas nihil capiant per 
Affifam, &c. 

' So in ///»• Kane. 21 Ed,i. Berewicke 
Roll. RoL 35. in dorfo. Aflila vcnit re- 
cc^nitura fi iho* Rike injuftc diffeifivit Jo- Affize, 
bannem filium Radulpht Alged de libero 
tenemento foo in Villa de S^o. Nieholao in 
Taneto^ &C. 

-' Poilea venlt praediftus Thomas^ Se dicit. The Tenant 
quod liberum tencmentum praediftorum PJ*^» ^hm 
tenemcntorum eft praedifti JohanniSj &L;S,J^^5;" 

J Ml ^ • o • oilnop com-* 

quod tenementa ula tenentur m Socagio : mittcd to him 
Dicit etiam, qu6d ipfe nichil clamat inthcWardflup 
pra-diftis tenementis, nifi cuftodiani ratione *^** P^«^- 
minoris astatis praedjdti Johannis^ ex Com- ^uuhf fa?* 
miffione Ballivorum Archiepifcopi Can- * ^' 
tuarienfis^ quibus ipfe fecuritatem invenc- 
rit de rationabili compoto foo indc redden- 
do prsedifto Johanni^ fccundum confoetu- 
dinem de Gavelckyndc, cum prsediftus Jo^ 
bannes ad plenam setatem pervenerit, &c. 
& dicit, quod ipfe modo paratus dft hie 
hujufipodi fecuritateni invenire, &c. 

• Juratores 
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Bpokll. 

Verdia finds 
acoordingly, 
.and that by 
the Cuftom of 
Gavelkind 
the Archbi- 
ihop might 
conimit to 
whoa he 
would the 
Cuftodyofthe 
Body and 
Landi of his 
Tenant oiider 
Age, £^f. 



Jndgaaettt Su 
the Tenant 



A£^e. 



^ Juratores dicunt fuper j&aamencani 
fuum, quod praedidus Radulpbus obiit (ei* 
fitus de praeoldis tenementis, ut de feodo } 
poft cujus mortem Ballivi Archiepiiboitt 
Cantuar. Cufiodiam praedidorum tene- 
mentorum, eo quod {iint de Gavelykynde, 
& Nutrimram corporis prasdidi Joban^ 
nis commiienint cuidam Johanna matri 
pnedidti Jobannis^ oui eft infra astatem, 
tenendum ufq; ad Icgtttmam aetatem guf- 
dem Jobannis^ i^roat pr^diSo ArcbiepifcopOj 
per can/uetudinem de Gavelelynde bucufyy u-* 
faaiam^ bene licuit bujufmodi Cujiadias aii^ 
cunque anamitiere: Dicunt etiam, quod prc« 
di^ ^Jehanna poftea detponfiuk fiiit pne* 
didho ^^yonue^ & poftea obiit \ poft cujus 
mortem pnedidus ^tbwnas iatisfecit Ballivis 
pra^di Archiepiicopi pro cuftodia prae* 
di&a ufq; ad legitimam actatem ejufelem 
Jobannis retinenda ad commodum pne« 
didi Jobannis^ & ad reddendum inde 
pncdido jfabanni tationabilem compotum 
fuum, cum ad legitimam astatem pervene* 
rit; per quod prasdidtus ^Tbamas Cufto- 
diam illam feniper poftea retinuit. Ideo 
Confideratum eft quod praedidus ^Tbamas 
eat inde fine die, & Johannes filius Radul* 
pbi in mia pro falfb clamore, &c. Par- 
donatur quia infta astatem/ 
But • the Right of this Cairn is deeply 

ftfuck at by the following Verdid of die 

feme i/^. 

* Itin. Kane. 21 Ed. i. Berewieie. Rot, 

* 72. in dor jo. AflHa venit recognitura fi 

^ Radulpbus de Btrners^ 8c alii injmle diffei- 

* iivenint 



fiverunt PFilPum filtum ^[imit de A/i^- Cktpt irr. 
mitr^/, Jordanum & Henricum fratres ejus, ^*^\/"Nj 
de libero tenemcnto fuo in Cfyvemng 6c 
Sevenak^ &c. 

^ Et Roiklptus & alii veniunt^ & iSiiiKA .j^j^ ., 
pbus & IXm// rdpondent pro fe & aliis, & p]^ ^^ 
dicunt, quod ipfi funt Cuftodcs Archiepifco- thefaicGmr- 
patOs Cantuarienjis ex parte Domini Regis <l<^s of die 
conftituri ; be quia prsediftus ?2wftw, pater J*?**^*^ 
praedidH ^//W &r aliorum, tenuit quandam |>,flio^yt of 
partem prsediftorum tencmentorum dt CamigrSmy, 
Archiepiicopatu, & Arcbiepilcopi lemperand that the 
habere conficverunt Cuftodiam de tenen- ArdkWbop^ 
tibus fius confimilis tenurac, & tim de te- ^^JS!^^^ 

3 w • - the Cuftody 

nementiS) quas de aliis tenentur, quam deofdi^^'p^ 
illis, quae tenentur de Archiepifcopatu, ip-* nams io Ga- 
ll ceperunt praedi&a tenemcnta in manus '^iWad wheir 
Domini R^ poft mortem ipCus ^^^^^^^j^^^^^I 
nomine cuftodix, eo quod prawiifti fVilPtu ^^^ ^j^ 
filius ^onuf^ Jordanus 6c Henricus filii gus ther hoUai 
& ha^redes, funt infia setatem. of them, or 

nor* and 
make Title 0o the Pftmifles acomiiiigl/* 

« £t lHomas filius noftM MoraunU frater The PhmtiA 

* pncdiftorum fTtin fHii nomt, Jordani, & V^r^ That 

* Henricu & ^ui fequitur pro eis, bene £iS£J; 
^ cognoicit, quod praedi6his lipomas pater of the Aich- 

* ipforum tenuit de Archiepifcppatu quan- bi(h(y, and 
^ dam partem praedi(5ti tenementi, viz. ^j[^/^ ^ 

* unum meffuagium, viginti & fcptem aoias ^ wudSp 
^ terraC) novem acras prati, & tres acras boici thereof to Xe 
^ tantum; & dicit, quod tenementum illudnext of Kin, 

* eft Gavefykendfy de quo nulla debetur cu- ^*'-. 
^ ftodia, nifi proximo p^enti, cui nulla hserc* 

V ditas defcendere poteft i 8e qui compotom 

• Ivuim 
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The Jury find 
actordmgl/» 
but that the 
Archbiihop 
had ufurped 
the Ward (hip 
of ibme Ga- 
velkind Land^ 
efpecially on 
the £afl Side 
of the Mtd- 
«v»y« but 
without any 
Right. 



iuum reddere tenetur^ cum hseredes ad se-^ 
tatem quindecim annorum pervenerint: 
Dicit etiam^ quod rdiduum prasdifbi tene-< 
menti eft Gavefykendy & non tenctur de 
Archiqpilcopatu immediate, & dicit quod 
totum prnedidbum tenementum elt ex parte 
occidentali aquae de Medewitf^ ubi tene- 
menta, quas tenentur de Archiepiicopatu, 
funt aiterius Conditionis quam ilia, qus 
lunt ex parte orientali aquas praedidse, 
nee aliqua Cuftodia inde debetur : £t quod 
ita fit petit quod inauiratur per Affiiam v 
Et quia praedidi Cuuodes nichil aliud di- 
cunt, idco capiatur Aflila : 
' Juratorcs dicunt foper (acramcntum 
iuum, quod totum tenementum eft Gceothf- 
kendj & quod pra^idus Tbofnas^ pater prae- 
didtorum ff^il^i & aliorumj non tenuit de 
Arichiepifcopatu immediate, nifi unum mef- 
fuagium, viginti & feptem acras terras, 
novem acras prati, & tres adras bofci tan^. 
ti>m; & quod nulla Cujlodia inde debetur 
nifi proximo tarenti^ cui nulla bareditas de- 
fcendere potejty ufq% ad quintum decimum an- 
num baredimy IS qui tunc illis compotum 
fuum de exitiinis reddere tenetur. Et Jura- 
tores quaefiti fi Archiepifcopi de tenements 
ifto, vel de aliis tenementis confimilis te- 
nuras, unquam aliquam QAodiam habue- 
runt, dicunt, quod Johannes Krcii\^)&xy 
pus, qui ultimo obiit, injuriose & per po^ 
teftatem occupavit Cuftodiam cujuioam 
terrse, quae fuit Baldezvyni de Aldbamy ooft' 
mortem ipfius Baldeivyni^ & fimiliter 
Cuftodiam cujufdam terra: in Manerio de 
Northjkte tantum : Et dicunt, quod prae- 
X ' didos 
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didxis Archiq>ircopus, ncc aliquispraedc^ ajo. Ill, 
oeflbram fuorum, unquam plures cuftodias ^•^^v'X? 
habuerunt ex parte occidentalt aqiue 4& 
JWedeway: Sed dicunt, quod prsBdi6lu3 
Archiepiicopus, & predeceflbres fui plures 
Cuftodias injufte & per poteftatem per 
vices occupaverunt ex parte orientali aqua^ 
prasdidas ; & precise dicuntj quhd de tene* 
mentis tey^tis in Gavelykend nulla debetur Cu'- 
Jiodia ni/iproximisparentibus^quiiusnuUab£- 
r edit as defcenderepotefi. Dies datus eft coram 
Jufticiariis Itit^erantibus ibidem a die San^i 
Hillarii in xv dies de audiendo judicio fuo. 
Poftea,quiacompertum eft per affifam iftam* 
quod prsedidus Archiepiicopus, qui ultim6 Tudgment» 
obiit, & predeceflbres fui iuerunt in feiiin& iic. 
habendi Cuftodias de alii^ tenem^ntis confi- 
milis teoune, & prsedifti Cuftodes partes 
elle non pofluntadjus hujufmodiQiftodiarum 
difcutiendum, Confideratum eft quod prse- 
didii fTilPus fdiusfhonuej Jordamis^ & /foi- 
riois nihil capiant per Afliiam, iftani, &c. 

Tho* the Cuftom puts Ibme Confineme^it of Alieaadoft 
on the Heir, by keeping him in Ward one by an Infiuit 
Year longer than is permitted by the Courie o^ » 5 • 
of the Common Law, yet it makes ample 
Amends to him, by a Favour allowed him 
afterwards, which is to alien his lands, as 
foon as by attaining the Age of 1 5 Years he 
is out of that Cuftody. Cuftumal of Kent^ in-- 
fra. Lombards % Peramb. ^\ f^r* oomn. 146. * 
Itin. Kane. 6 Ed. 2. Rot. 69. Trin. 12 Ed.i. 
C. B. Rot. 68. Mcb. 1 1 Ed. 3. B. R. Ret. 
1 33. Micb. 20 Ric. 2.B. R. Rot. 62. ^lae. 
Ajf.in Com. Kane. 15 Ed» 2. Alex, de Green- 

C c bitb^s 



)^4 . ^^ Sdienatfoit 6? m Jntmt 

>t^^V/-X; 38, 3^ Ed. 3. 10. *. 29 Ed. $. 5. tf. 32 ^ 4. 
II H.4. 29.*. ZJyw 301. L«w€ and Parammir. 
Ctmd. Briton. 284. And the Cafes nr^tf. 

» 

//m. J&»r. 55 H. 3. -R^/. 5. fi^ dcrfi. 

* • TOTUS COMITATUS recordatur, 
^ quod quilibit ^fatis quindecim anncmm te- 

* irm, vel tenere clamans aliqlum terrain in 

* Gavclykyndc tx>teft dare vtndere terrarn 

* fuam, d^ qu^ hiit in ieifihl, ac etiam remU 

* titre & quietum fclamare totum jus 6t cla- 

* 0i^im, quod habet, vel habere poffit in aliquo 

* tcnemcnto pctendo ; adeo licit^ & libere ff- 
^ cut quillbet alius astatis viginti & uniis 

* anni de ifenuris forihfecis, quae tencntur per 

* fervitium military. 

This Cuftom extends to a Female Heir in 
Gavdkind of the Age of 15, as well as a 
Male; a3 appears by 11 H. 4. 33. ///». 
Kane. 5S H. %. Rot. 25. Ajj'.in Com. Kane. 
2 Ric. 2. Pqft. . and 4 Rk. 2. Pqfi. ". 
and 13 Ric. 2. Poft. . And is cxpref- 
ly lb recorded per tottm Cemitatumy in Itin. 
Kane. "jEd.i. Rot. 47. Rex Roll. 

The Rc(b' - ^^^ ^^^ ^^^^ RefolutionsandPraftice have 
iions attend- ^^ded the following proper and reafonabk 
ing this Cu- Rcftriftions to this ciiftomary Alienation : 
Horn. I. That it muft be by Feoffment. Lad, 

. |}J,566. II H. 4. 33. 21 Ed. 4. 24. fitrjh 
Max. 40. Sed V. Poft 197. 

And 
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* Pot tke Meaning of this ExprdSooy See /»/** 1 
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©f «fenatf0tt ftp an JnfKint. . i«y 

And thQ Livery of Selfin muft be propni Ch**p. nr. 
. m^m of the Infant, and not by Lwcr i>f ^-^^^S/N</ 
Attorney. Lawi. \i\. Nof% Af^wr. i#. For 
thi^ Cuftoni, to ena,blc a Perfon difebW by 
I-aw, ought to be taken ftriftly, an4 there- 
fore fliall not extend to Feoffment) by A^ 
torney, without a particuhr Cuftpm for chit 
Purpo^ ; for an Infant can do nothing to 
pals a Thing out of him by Attorney, 9 R^, 
76, b. Comks's Cafe. 

Nor doe$ the Cuftont extend to. any 0- ^. ^*^- 197^ 
ther Conveyance or Aflurance; for it ihali 
be taken ftriftly. Lami. |ij. Nff/% M4X. 40. 

Therefore the Cuftono does nor enable him 
to make a Will of thcfe Lands at 15. O. 

Cofyh. Seff. %%. 

And if an Infant before ijH.i. had nnade • 
^ Feoffment waJTanted by the Cuftom tp 
Jiis pwn Ufe, if he afterwardixluring bii Non- 
age dcvifcd the Ufe, the general Qiftom of the 
C3unty did not octend to make this Devife 
good ; for thisCuflom (hall betaken Ari^iy. z i 
Ed.' 4' 34. Bro. Cnftemy 50. 2 KolT^Abr.^^^. 

The Guftom docs not ewend to the Grant 
of a Reverfion on an Eftate for Life. 1 1 
H. 4. 3 3. Old B$ndL $ i. For that lies not 
in Livery. 

By the Opinion of Hankfard Jufiict^ 1 1 Whether the 
-tt 4. 33. a. the Giftom docs not ^temi to Cuibm ex- 
a Rdcafe of a Right. And it is faid generally j^; '^^ ^^ 
in 5 H.y. 31. a. 32.4. 4i.tf» that Ao'thcnc ,j** ''"^' 
be a Cuftom for an Infant of 15 to make, a 
Feoffnient, yet his Releafe is wid : But ic 
13 not applied tt> the Cuftom of this County, 

NcH* is a Leafe and Releafe warranted 
by this Cuftom of K^L Obiter^ 21 

Cca Ed. 
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• Book IT. Ed. 4. 24. Bro. Cuftmj 50. Indeed it is 
S^^'^\r\J {gild in II ft 4. 35. Bw. Ci5*<w», 15. Fttzb. 
Cujionii II. that tho* the Cuftom does not 
extend to a Releafe to a Difieifbr, becaufe it 
is no Feoffment, but enures by way of Ex- 
tingulfhment of the Right, yet it does to a 
Leafe for Years and a Releaie, for that a- 
mounts to a Feoffment, becaufe the Free- 
hold pafles by the Releaie. 

But on the other Hand it is to be con* 
fideredy that according to the more modem 
Opinions at leaft, the Cuftom requires the 
Ceremony of a Livery propriis manibuSj 
which is a publick Solemnity wanting in 
this latter Conveyance. And tho' it be faid in 
our Books, that a Leafe for Years, and Re- 
leafe in Fee, are tantamount to a Feofiment, 
^ yet no more feems to be meant by this, 
than that thev give as large an Efbite ; for 
if a Man in his former Plea pleads a Feoff- 
ment in Fee, he ihall not maintain it in his 
fecopd Plea by a Leafe and Releafe, but it 
will be a Departure. . Co. Ul 304. a. i Ed. 
4. 5. And it is certain, ttut as to many 
Purpofes a Leafe and Releafe has not the 
Efied of a Feoffment i as to work Dif- 
continuanccs, purge Diffeifins, 6fr, And 
the Releafe of an Infant, operating by the 
Deed, may by the Common Law be; avoid-? 
cd by any Perfon whatfoever ; but the Feoff- 
ment taking Effcd by the Livery, is, if 
executed with his own Hand, good, with- 
out the Affiflance of a Cuftom, againft all 
Peribns but Privies in Blood. 8 Rep. 4.3. 
H^bittinghanf% Cafe. So that this Cuftom, 
which on all Hands is agreed to be taken 

ftriaiy, 
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ftriftly, mufl receive a confiderable Exten- C^. III. 
fion, before it can comprehend this other Con- V-/v>^ 
vcyance. % 

And it feems ftill more difficult to extend 
the Cuftom to a Bargain and Sale for a Tear^ 
operating by the Statute of Ufes made with^ 
in Time of Memory, and a Releafe found- 
ed thereon, than to a Lcafe at G)mmon 
I-aw executed by Entry, and a Releafe, 

But when I contend, that this cuftomary 
Power of Alienation is confined to Feoff- 
fneniSj I would be underftood to confider 
the Infant as in adual Pofleflion and Seifin 
of the Land ; for otherwife (as I take it) the 
Cuftom will warrant him at the Age of 15 
to releafe his Right in the Lands to him in 
Poflellion of the Freehold *, and the modern 
Notion to the contrary may pofllbly appear, 
on Examination, to have no better a Foun- 
dation, than the fingle Opinion of Juftioe 
Hankfordy in 11 H. 4. 33. which, as it was 
difr^rded in the very Cafe, {o it was ground- 
ed on a Mifreprelentation (as it feems) of the 
Record of 55 H. 3. before cited, ariEng from ***• *M» 
a Slip of the Judge's Memory. The Year- 
Book Gife is in £ffe£b ho other than this : 

In a Writ of Entry yir cut in vitd^ as. Son 
and Heir of Margery^ who was Daughter and 
Heir of Margery^ of whofe Poffeffion, 6?f. 
the Counfel for the Tenant pleads in Bar, 
that the Lands are Gavelkind \ and that the • 
Mother of the Demandant, through whom 
the Defcent was made, releafed to the Te« 
nant all her Rjight with Warranty, when Ihe 
was of the Age of 1 5 ; and offers to aver, that. 
the U%e i$, that they may at that Age ^- 

lien 
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Qookll. lien by FeofTment, and likewife rsleafi their 
«y^V*^iJ/^A/. But Hankfard Juftice lays, you Ihall 
not tal^ fb laige an Averment, for (He U< 
fiige is of Record in the Tinie of King 
Henry (to which the Reporter adds a $u^e 
what Record he meant ^ but I have already 
Ante I9f ihewn how the Cuftom is recorded in tivs 
Time of that King^ and fhall be taken ex 
ftriBo jure \ and the Ufage is, that he may 
make a Feoffment, without other Aliena- 
tion : But if he makes a Feoffment with 
Wamuity, at fuch Age, he (ball not be 
bound by the Warranty, for that the Ulage 
does not extsend to that \ and if I am dU&ifed, 
and I releaie, this is not my FeoSment, but 
a Leafe for Years and a Releaie is a good 
Feoffment : Then here, when the Rig^t of 
the Feme was difcontinued, and an Adion 
deicends to the Hbir, tho* the Heir releaibs, 
this is not a Feoffinent, but an Extinguifh^ 
ment of the Right of A£tion \ and (he could 
not extinguiih her A^iJoo whik (he was 
within Age, But notwithftanding this, it is 
\ remarkable that Norton^ of Counfel with the 
Pemandant, (being pofiibly better infbiifted 
of the Cuilomj durft not demur to the 
plea, thrf urged to it by 'Tburling^ Ck. J. 
but paflTed over, and replied, that the Re« 
leafe was made in the Time of the Grand-> 
. mother, before any Right accrued to the 
Mother -, and the Counsel for the Tenant 
being apprehenfive of this, relied on the 
Warranty, &c. Etjkpendet^ ^c. 

This Cafe upon the whole is rather an 
Authority, that the Cuftom w:arrants the In» 
funt to rekafe a Right ^ finge it had otberwifc 

beeq 
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been unneceflary to have pleaded that her Chap. III. 
Ri^t accrued after fuch Rdcafc. Indeed, V^^^v^NJ 
the Opinion of Hankford is partly followed 
by an OHter Saying in ii Ed. 4. 24. But 
neither in that, nor in any other of the print- 
ed Cafes, was the Matter judicially beforo 
the Court. And if wc have Recourfe, for 
the Decifion of thb Qucftion, to the Voice of 
the Country; who ire the proper Judges of 
the Ipccial Cuftoms of Gavelkind, Words 
cannot be more exprds to comprehend a 
Releafe^ than thofe of the whole County a- Ante 194* 
bo^e, in ^^ H. 3. To which may be ad- 
ded the following Verdifts in the very Point. 

The firft is Peier ie Mtrdaie% Cafe, in /- 
tin. Kane. 6 Ed. 2. Rot. 17. The whole Re- 
cord whereof is infcrted above, fag. 143. 
Where the Demandant being feifed of one 
Moiety of the Gavelkind Inheritance of his 
late Wife, as Tenant by the Curtefy, and 
of other Moiety, as Guardian to his 
two Sons William and Rogtr^ the Jury 
find, * Quod poftca praediAo WilPo filio 

* Petri aatis quindecim annorum exiftente, Vcrdia&id* 

* quando jdem JViVus fuit flense atatif fecun- ingthtRe-^ 

* dum Confuetudinem de Gavefyhfnde^fcil. pofikaA oUn-^ 

* quintum decimum annum completum^ per quod- ^^ ! 5 ^ 
< Sm fcriptum confeaum a^ud liL^con- '^M 

* cefllt & dimifit praedifto Petro omnes ter^ 

* ras & tenementa cum pertinentiis, quse 

* habuit five habere potuit in villis praedic- 

* t!s per fucceflionem hsereditariam de prae- 

* difta Agnete matre ipfius WilPiy tenendum 

* eidem Petro ad terminum vitae ipfius Fe- 

* tri •, prsediftis tencmentis, unde AflTila ifta 

• ar- 
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* arrainau eft, in fei/md pr^diiti Petri exiftett^ 
*' iikus : Qui quidem WilPus poftea rediens 
^ ad prasdida tenementa fa£him iuum prse^^ 
^ didhim patrise nocificavit & ratum habuit, 
^ &c/ And thereupon Judgment is given 
afSpaoA ff^lliam for his Purparty, tho* P^- 
/rr's Tide to one Moiety as Guardian was 
then at ah End *, and as to the other, he 
had incurred a Forfeiture by Marriage. 

The next is De Gatewyk^s Cafe, JMick 9 
Ed. 2. C. B. RoL 240. Kane. A Nuper 
Nufer^iit. cbiit brought by Richard and JViUiam de 
* Gafewyk againft Katharine dt Gatewyk^ &c 
The Pleadings, as to the Purparty of IVil- 
Uam^ are ah-eady inferred at Iicngth, pag. 56. 
As to the Purparty of Richard^ they are as 
follow : 



Bar, thlt the 
Demandant 
releafed all 
his Right of 
Paroenaiy. 



* Kofharina & alia^, per Jdam de Byr(mi 
Cuftodem fuum, veniunt, & defendunt Jus 
iuum quando, &c. & quoad propartem, 
quam prxdidlus Richardus filius Richardi 
clamat, &c. dicunt, quod idem Richardus 
nihil Juris clamare poteft in prsedidlis te- 
nementis, quia dicunt, quod pradiSis tent- 
mentis J fimul cum aliis tenementis in diver- 
fis villis in eodem C)mitatu, in feijtndpra- 
dim Jobannis de Gatewyky patris ipfarum 
Katberina & aliarum, exiftentibuSy idem Ri- 
cbardus per fcriptum fuum conceflit, remijtty 
& omnino pro fe & hxredibus fiiis im- 
perpetuum quietum clamavit prasdifto Jo- 
banni totumjus & clameuniy quod habuit, vel 
aliquo modo habere potuit, ratione parce- 
. nariise vel communis fuccelTionis poft decef- 
lum Ricbardi de Gafcwyky Patris pra^didi 
I 'Jo- 
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y0ban^is\ in orhnibus tefris^ tehementiSf thef- Chtp. III. 
fuagiis^ reddiribus, bofcis, p^atis, pa{luris9 ^-'^^/'NJ 
moTcndiniS) vivariis, cum omnibus eorum 
pertinentii^ qus quondam fuerunt didi JRJ^ 
^ardi 4e Gatewyk^ patris pra^didi Jobimms^ 
in Efficbfy Hertligbe^ Derteford^ Qtt^gri^ 
Sivewk^ K^mefingej Sele^ KyngfdaUmiy 6?- 
M^kfi:b^fMpy habendum & tenendum ^ 
onmia prsedifb. tenementa, &c. pnedifto 
Jcbanni H haetedibus iiiis de capitaliba» 
I>ominis feodi imperpetuum, &c. & pro^ 
ferunt icriptum iUud quod hoc teftacur, 
unde petunt judicium, ccc. 
* li% ij^t^&m RUardus^<^(xA iprxi^^ 
icriptum quietse clamanti^ bene cognoicit replies, that 
fcriptum illud cffe faftum fuum^ fed dicit^ ^ ^^^ ^^^ 
quod if^c praeteim fcripti illius ab aftione x^^J^ 
p-aecludi -non debet, quia dicit, qu6d ipfe Kdeafe. 
tempore confeftionis pracdidi fcripti wit 
infra astatem ^ & hoc paratus eft yerifi- 
care, &c. 

^ Et Katberina & alLa; dicunt, quod prae- Tenants re- 
di£tu3 Ricardus fecundum Confuetudinemjwk the Cii- 
Kancine fuit plena afatis temfporc confec- ^"* ^ ^'^^ 
tionis ijraedi<5li fcripti t dicunt enim* auod*? 
Confuetudo m partibus iJlis talis eft, quod to aliening 
Hasres de Tenur^ de Gavelykynde, cum Gavelkii^ 
complevit quintum decimum a^tatis fuacLandsj and 
annum J eft plenae aetatis fecundum confiie- ^^°* ^** 
tudinem illam ad tepementa fua alienanda, ' ^ 
& jUs fuum quiete clamandum, &c. & and that the 
dicunt, quod pra^i6his Ricardus tempore Demandant 
confeftionis ejuidem fcripti fait quindecim ^*' * 5 ^^ 
annorum & ampliUs i & hoc paratas funt ^ ^?*"**' 
vcrificare, &c. . 

D d - « Ec 
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* Et Ricardus dicit^ quod . Con&etildo^ 
qaam prsedifta Katherina & alise allegatit, 
non m talis in partibus praodidis; didc 
enim, quod ad hoc, quod alienatio five 
quiete clapianda alicujus de tenementis, 
quas iunt de tenitra de GavefyfyndCf ipfiim 
praecludere debent^ requiritur quod ipie 
tempore alienationis ieu quieti clapianci^ 
hujufmodi fit a^tatis vi^ti & unius anno- 
rum plene completorum, 8t non infia 
astatem illam, viz. ftatim poll quintum 
decimOm annum completum, ficut prxdi^ta 
Katberipa & alias dicunt^ & hoc petit 
quod inquiratur per patriam9 ' &c. £t Ka- 
therina oc alia; fimiliter. 



* Poftea Jurataresy de confenfu partium 
cledti, venerunt, & dicunt fiiper facramoi* 
tdm fuum, quod prasdiftus Ricardus tem- 
pore Confeftionis prasdidi fcripti quiete- 
damanci^^ quod pnedidtas Katberimy 
Marg. & Eliz. profcrunt fub nomine ip- 
fius Ricardij fuit aetatis quindecim anno- 
rum & amplius, & quod ^ilibet atatis 
quindecim annorum de tenurd de Gavelyfynde 
pot^ tenementa fua dare^ S quiete-clamari' 
tiam imperpetuum indefacere^ fecundum con- 
fuetudinem tenura illiuSy iSc 

Judgment ac- * ^^^^ Confideratunk eft, quod prsedidhis 
cordingly for * Ricardus^ quoad propartcm fuam ipfiim 
the Tenants. * contingentem de tenementis pr«li<5tis, nil 

* capiat per Juratam iftam, fed fit in mia 

* pro falfo clamorc, &c. 
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* ♦ Plac. jiff, in Com. Kane. 47 El 3. Chap. HI. 
Afllia vcnit recogniaira fi Johannes IFifdom A^^y^"^^ 
& Ifabella Uxor ejus injuftc & fine judicio 
difleifivtrunt Sinumem Parlebien de liberg 
tenemenco fuo in Ketehrok & Ebbam poft 
primam, &c Et unde queruntur de duo^ 
decim aais terraCy Sc dimidfo acrae pratl • 
cum pertinentiis, &c. 
' Et Johannes & Ifabella in propriis per- 
ibnis iiiis veniunt, & relpondent uc tenentes 
tenementorum prsedi&orum, & dicunt, 
quod prasdidtus Simon Afllfam inde veiius 
eos habere non debet, quia dicunt, quod 
idem Simon pv quoddam icriptum fuum, 

3uod profcrunt hfc in Curi^ cujus data eft The Tenaatt 
ie Lunse prox. poft feftum Purificationis f^ ^^ ^^ 
Beats Maris anno Regni R^is nuncpij^j^^^^ 
Anglia; 35^. remifii'^ quietum ctdmavit 
eidem Jobanni fVifdom totum jus fuum, 
quod habuic in tenementis praedi^ *, & 
petunt judicium fi idem Simon AflUam in* 
de verfus eos contia fcriptum fuum pne- 
di£him habere debeat, 8cc. 

' Et praediftus Simon^ non cognolcendo Wio replies, 
fcriptum prasdiftum, dicit quod ipfe ab*^^^*^ 
Aflisa in hac parte habenda excludi non ^ ximf f ^ 
debet, quia dicit, qu6d ipfe tempore con- 
fedtionis firipti prsedifti fiiit infra seta- 
tern, &c. & hoc petit quod inquiratur 
per Affifam, &c. 

Dd a Et 
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of Affiste are fel4<M0 QUfixbredii ba( U^c bundles arc ge^ 
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• Et praftdifti Jobames & Ifahelta dlomU 
au6d tcnementa praediiJb font Gavelkynden^ 
Jta^ & dicunt) quod ufas Gavell^nd talis eji^ 

fuhd quilibet bmo ^tath quindecim annorum 
fdteji terras y tenementa fua dare (Es? alie^ 
nan^ rendttere t3 relaxare cuictm^\ vdbu* 
rit^ A tdt$ tempore in Com. Kane, ujita* 
tus. £t dicunt, quod tempore confefUoni^ 
fcripti pnedidti difhis Stmon fuit ^btatis 
quindecim annorum, ita qu6d tutic rc-r 
mittcre ^relaxare potuit jus fuum dc 
tenemcntis praediAis in formi pr£di6Hi •, 
& hoc parati font verificarc per AflS&mt 
&c, 

• Et praediftus Simon dicit, qu6d ipfc, 
tempore confeftionis fcripti prsedifti, nOn 
fuit ^tatis quindecim annorum ; & hoc 
mratus eft verificare per Aflilam, &a 

' Et praedifti Johannes & tfabelk finiilitcr, 
Ideo capiatur inde inter eos Aflife, &c. 

• Reccgnitores veniunt, qui ex confenfo 
partium ad hoc eledi 8f jurati dicunt foper 
facramentum foum, quod prsediftus Sinm 
tempore confeftionis fcripti praedifti fuit 
^tatis quindecim annorum^ & amplius. Idea 
Cofifideratum eft quod praediftus Sinm 
nichil capiat .per Affifam iftam, fed fit in 
mta pro falfo damore foo, &c. Et pracr 
difti Johannes h Ifabelk inde fine die. 
Jfj. in Com. Kane. 7 Ed. 3. Rot. i. 

An Aflizc brought before former Juftices 
of Aflizc, by Richard de Bourne and yoa» 
Jiis Wife, agwnft Jobn^ Son of Thomas de 
flegbam and others, for a large Quantity 
qf t^nds in IJttkhoumej Stoddemerjhej Chif 
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tekf^ Reculvre, & M^ftn in itiM de Chap. III. 

7i?ifoi <i> He^bam pleads, * Qa6d tcnc- Bar, that tho 
menta font ot tenura dc Gimtkyndey & T^Jj^ ^^ 
dicit quod praediftm fhomas pater fiwsfc^andhb" 
obiit leifirus de eifdem tenementis in do- Mother was 
minico fuo» ut dc Feodo & jure \ poll afterwards 
cujus morrcm prsedifta Johanna^ quae ^*^^ ®^ dw 
nunc queritur Cmul, &c. ut ipfa, quae ^j;^^j;jj ^^ 
mit uxor prsedifti ^tbotM^ pbft mortcni Gavelkind, 
ipfius ^thome ieifivit praedidta tenementa, and the Te- 
fecundum Ufum de GavelhnJe^ r^iAi^^ nantentredoa 
Nutriturd ipfius 7^Ai^;<«w fifii & haeredis*^*^ 'S' 
ipfius ^ThoiMy & ea optinuit per U£^ium 
prsediftum, ufq; ad «tatem pr2edi(5h Jc^ 
bdnnis filii ^onue quindecim annorum\ poft 
quod tempus idem Johannes filius ^onke^ 
ut ipfe qui plcHde tetatis fuit per Ufagium 
praediftum, intravit pr»di6^ tenementa 
ut haereditatem fuam j & fie tenet opfc 
tenementa ilia ; & petit judicium, fi prsbr 
difti kicardus & Johanna de hujulmodi 
" pofleflione prsediftas ^obann^e^ redone nu^ 
triturs pr»li<5tae, ut pr^didtur, Affilam^ 
&c. 

^ £t praBdifbi Ricardus & Johanna nan plaintfA re* 
. dedicunt quin eadem Johanna habuit Nu- pJy • Rcr 
trituram prsedifti Johannis filii ?2v/^, feu ^ ^y *• 
quin tenqit prsedifta tenementa i^tione ^ *^^^^ 
Nutrinvse per ufa^um, ficuc pra^(5tum ther, the 
eft, fed dicunt, quod ipfi e4 de causft ab Lands beiM; 
afika fua repelli non debent, dicunt cnim. Gavelkind; 
quod pr^dillis tenepientis in * feifini ejuf- 

• dem 

■ I ■■ I ■ > . - ■ I , .1 ■ I ■ ■! .1 I ■ I ■■ I I .1. . ^ I M.I , 

^ If a Guardian, ate the full Ap of the Heir, 
in PoSe|BoA a||;ainf(.t)i^ W^ pf (he Heir^ 
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dem Johannas exiJimUbm^ pradiSus Johan* 
nesfilius Thomas, pq/i a totem fuam quin-- 
decim annorumy ut ilkr i^i pkn^e atatis 
fuit fecundum ufum de Gavelfyndej remifit^ 
dimfity & relaxauit eidem Johanna totum 
Jus & Clameum fuumy quod habuit in elC* 
dcm Tenementis *, &: proferunt inde quod^ 
d^m fcriptum hie in Curia fub nomine 
pntdiAi Jobannis (ilii ^(mke^ quod idem 
teftatur in haec verba : Univerfis fcriptum 
hocyiliiris, vd audituris, Johannes filius 
Thouue de Hegbam Salutem in Domina 
ien^iternam. Novcritis me in pur4 6? 
legitimS ^tate dimiCiffCj conceflUTe, & im- 
perpetuum quietum-clamafle, pro me & 
bsredibus meis, Johanna de Hegham ma- 
fK meae, & hxredibus fuis» totum Jusl 
meum & C3ameum, quodhabui> vel all- 
quo modo habere potero in fucuro, in om- 
nibus ii lingulis tenementis ipeis ubicunq;' 
in Com, Kane, exiftentibus, &:c 
* Et praediftus Johannes filius Hmna non 
dedicit praedidum effe fk£him fuum, led di- 
cit, quod fcriptum illud ei nocere non debet, 
dicit enim, quod tempore confefbionis icripti -. 
illius fuit infra ^tatem quindecim annorum ; 
& de hoc fe ponit fupcr p^triam, & pne- 
di(5li Ricardus & Johanna fimiliter, &c,V 

Which Plea is an Admiflion of the Cuftom. 

And this Record being fent doMm to the pre- 

fent 
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the Law looks upon him as an Abator, Co, Lii. 57. b: 
if with the Confent of the Heir, he is Tenant at Will : 
In cither Caie he is capable of accepting a Releafej 
in the iirft, becaafe he has a Freehold, » in th^ fccoad^ 
\y Reafon of the Privity, 
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fent Juftices of Aflb^e, ^ Coram pra^tii Chap. lit, 

* Jufticiariis prsedifti Ricardus & Johaima ^•"V'NU 
^ uxor ejus veniunt, & praedifhu Jdfonnes 

^ filius Jtama non venic ad manutenetidum 
^ placicum, . quod alias placitavit, &c. fed 
^ WiU^us de ^^^r^ refpondec pro eo, quim 
^ pro aliis, tanquam eorum Bsulivus, & di- And after- 

* cit, qu6d nuUam injuriam indc. fecerunc wards re- 

* feu diffeifinam, & de hoc fe ponunt fupcr ^^^J^H 

* Affifem, &c/ And the Jury find for the ^^i^* ^'\ 
Plaintifis ; which, it feems, they could not Verdi£^ 
have done, had not the Right palTed fit)m 

the Tenant to the Plaintiff Joan by this Re- 
ieafe ; for otherwife the Tenant's Entry had 
been lawfiil, and no Difleifin. And on and Jodgneat 
that Verdia j;here is Judgment for the**''^^!*®- 
Plaintiffs; ^®- 

jijf. in Com. Kane. 2 Ric. 2. Afli& ^ffixe. 
venit recognimra fi Johannes Marcball de 
Roucbefirey & Johanna Uxor gus, injulle^ 
&c. difleifiverunt Alianoram Spicer de 
Roucheftre de libero tenement© fuo in 
Rouchejirey poll primam, &c. £t unde 
queritur, quod difleifiverunt cam de duo- 
bus Mefluagiis cum pertinentiis, &c, 
* Et praedifti Johannes & Johanna in pro- The Tfitaata 
priis peribnis fuis veniunt, & reipondent plead in Bar, 
ut tenentes tenementorum in villi pofito-* ^^l*^^*'.^/ 
rum, & dicunt, qu6d AflUa inde inter f^^JTj- 
eo5 fieri non debet, quia dicunt, quod tene- i^, tl^ Te- 
mentis pradiSis^ qtue funt de tenurd de Ga- ncmentsbeinf 
velkyndy in feijmd ijftus Johannae, dum G»^lki^<l- 
fola fuit, exiftentibus, prsefata Alianora 
plena atatis exiftens fecundtm Confuetudinem 
de Gavelfyndj viz. de atate quindecim an- 
norum ^ ampliuSy per quoddam fcriptum 

* fuumy 



koS. 

Ikioktt. 



I'laiatiff Im- 
plies, that the 
Relcafe was 
made through 
Darefsoflm- 
prifonmenr, 
isTc. 
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Jidim^ quod hic in Curia proktmu ctgvA 
data eft apud Rmcb^re^ he per nomen 
AUanor«9 iX\St Roherti Spicer de Roucbe^ 
ftrcy rmifify filasfovity i^ mnino de fe 
y b^redibm fm in^irpe^mm ptUtum-cU-- 
wutoit iidem JohMtue^ per nomen Jabann^i 
quas fiiit uxor Roberti Spic& patris ipfius 
Jlimerity & b4er/dihs fuis mum Jus & 
Clameumy qt/Uf halmit in A^JJu^giis pr^ 
di^isy per nomina duorum meflfviag^oruni^ 
fituatorum in Civitate, Roffei^ unde 
unum MefTuagiuni, vocatum Sw<m aiu 
Hope^ fituamr inter Meflfuagium ^'^ib^iwi/^ 
de Barlon verfus Eaft^ & Mefluagium 
BemdiQi Ryx verfus IFeft ; & aliiid Mef- 
iiiagium fitum eft inter Mc^uagiuni qnon- 
dam. Emnke Godwyne verfus Eaft^ & Mef-. 
fuagium Robirti Bridbrok vcrfijs JFefty & 
praedifhim Mcffuagium vocatur CbAsf 
one Hop^ ; & ulterius obligavit fe^ S ha* 
tides fuGSy ad U^arrantizandum eidem Jo* 
hauudej hacredibus & aiTignatis fuis, mcf-^ 
fqagia pracdifta cum pjertinentiis imperpe-- 
mum ; unde petunt judicium^ ft eackm 
jiUaaora contra fcriptum fuum pr»ii£hini« 
& quod Warrantiam in ie continet, Af^ 
fi&m dc tcnementis prsBdiftis verfus eos 
habere feu manutenere dcbeat^ &c. 
^ £t prsedifla Alianora dicit, quod ipia 
virtute fcripti prasdifti, feu H^arrmtU itt 
eadem contentae^ ab AfHsl de tenementif 
praedi6lis habenda pr^udi non debetf 
quia dicit, quod tempore confe6tionis 
icripd illius ipia fiiit imprii'onata in qua-* 
dam Camera in Villa praedida per pre- 
didtam Jobannamy & in eadem deteDtay 
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&: olterius eadem Johanna ifCi Atianars Cliq). ni. 
comminata fuit, quod non CQmederct» nee 
biberet) nee exiret abinde, donee ^eidem 
yobofnue ooneedere vellet ad faciendum & 
figiUandum fqriptum prHedidbim} ic Ik 
dicit) quod ipfa per hujufmodi duiitiam, 
iniprilbnamentum, metum mlnarumpnc- 
didanun, ae cohercionem> fecit adeih 
yobamke fcriptum prsedifhim ; & hoc pa* 
rata eft verificare, unde petit judicium, 
Sec. 

* Et praedidi Johannes & Johanna di-___^ 

cunt, cjuod tempore confedionis icripti the Doftft. 
praedifti praefata AUanora fuit fui juri$ ad 
largum, & extra quamlibet priibnam, & 
fcriptum iUud ex men & Ipontanea vdun- 
. tate fiia fecit, & non per duritiam impdr 
ibnamenu, metum minarum, aut per co- 
hercionem ; & de hoc ie ponunt fuper Af- 
fiiam, & prxdi6hi AUanora fimiliter. Ideo 
capiatur inde Aflila, 

^ Recognitor es veniunt,' qui de oonfenfu Veidift^ that 
praediftorum AUanora^ Jobannis & Johamue ^ ^»^ 
ad hoc. elefti, triati, & jurati dicunt fuper ^^ 
{acramentum fuum, qu6d tempore con- 
fe£tionis fcripti prsxiifa praefata Alianord 
fuit fui Juris, ad laimun, & extra quam- 
libet prifonam, & ^riptum illudexmeri 
& fpontanea voluntate M fecit, prout 
praedlAi Johannes & Johanna placitando 
allegaverunt, & non per duritia^i impri- 
Ibnamenti, memm minarum^ feu per co- 
hercionem, prout praedi£ta AUanora aile- 
ruit. Ideo Conpderahm eft quod eadem Jadgment for 
AUanora nihil apiat per Ammi |ft|un, th« Tcqaats* 

£c 'fed 



Bwie U. . ^ IM '^ ih mk ^ £i!ib damtt ha, & 
W^V^-* * brtttlifti 3>(*;b«»i dt ytJbdMri eaftt intSe fine 
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4!^ A» l^ent. Raic. 4 fUt. 2. in iipl. iht. 

An Afilft htHa^t bV fiSHify i)22^ i*hd wf^x 

hh Wife, agiiidlfc ilFTSIr^ ^ tcl^ghtmie 

• llj^l^t, and others, fof LdhdH in OmthfAe, 

Cm i^ DJ^ ]||ileaded, tte ^ i^ 
Vcidia find- i^iicially Ou^Vtei^ odiep fhln^} tbt, 

a die Re- * praediAis Hemric9 & .^P*''^ "* ieifini Be- 
i«rti|i < aietatis nteflttigl! ^t tatS; 'exiftaitibus» 
»* 5 Ga- k {fee. <d5^dkitt «tf^i&tf iVtf/Khf filiOs G»^ 

•™"' ^.f^iimieh, pet (mMm ia^ttm fo- 

* )>^(i1^t\ihivdi! ciiif |>i^eht&-Efie G^- 

^ ifti^aijetttahi pro me & h^she^bu^ Bds 

^ quietum-^lamafle HtHfitd JGtjn, iSt 4^/ 
^ t£soH ^ de dkteih HnSchia, «6biih Jm 
^ iQf cbOum, quod habeo, i^ de Cd^tro 
^ ybtft'pottS^, ih m^etaee Cuju^aih mef- 
.^ fda^ oiiti fuis {ierdntintiis, iina Cum ine- 

* i^ietaite de duabuspedis tetrx cum fiiis p^- 
'« 'fiehniS}qua%'(^^demmedletai»mpraecliai 

* fhefiiiiigQ, UTi^ cttm'medi(btate £(dtkram {)e- 

* ciarufn telr^ bnedi6ta ^ffies habuit ex do- 

* 'n6 prs^ifti Ga^tSi patris md, 8c di&un 
^ teeflUa^m 61m pertinehti^ Xbituatum eft, 

'* faxb Hmfiio^ tcjignetit & eoruth berc- 

dibus 



^^n-^nm 



* Tk« Roll is obliterated in this Place. 
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* ^ifays (f ffligilatisji iptttm Jus & Ql^mettm^ C^. jlT. 

• jtu^ baiuit in pa^i^A medietaie • f A^^*^- ^^^O'^' 

^ eorimiem HeDrfci & Agneds ^//i^irr ex- 
^ ifiente. Retognifares qu^id fi terra pfse- 
^ dida fit de tchurft de Gavdkynde. neoiet 



prsdidi 
^ &c ifabif fbper &dramemum ^i^^ 

* pr^tdiffa [• terra eft de] iemtra de UaveU 
^ kpfde^ & quad tempore confeSionis /(ripti 

^ pTfMSi pr^aius Gal^^ Oralfii4i Wlien about 

* yw// circiter ^taim decenf fir ^/W anno^ fefouBen. 

* nw«, iy^ • Aiid Judgment 1? fi? ven for the Judgment u 
PWptjfis^iif^aand^?/^^^ gSlJdic 

NfiVel Diffei/in^ brou^t fay J^ de fmib^ 

and Apiud\i}% Wife ag£U^/fij|ii Faverfiiqmln AfEae. 

and Air46 his Wife, K»:I^dsi|i Nopjffig^ 

Th^fcn^Pts^ ifatoPartof^ePremi^ftdcsftfif 91 
plead, tb^t * Ricardus pme de JBroAwrw, I J^?^ ft, « ^ 

* &cdedit7.A^-.ft^^ 

* ipis & hjo^ibus praedift} Jobannis JkMf^^ ^ 
^ impetpetuum ) & de ipps ^AbMS^ 

^ ^iSTi^ cxivit qt^dam jEJwardus Akboliy i}t 
c filius & iiaeres eonindem, & poftea pra^r 
« diAus Jobames AkboU c^iit, poft cujijs 
« moirtem fenementis pr^fdiffis in jei/JHi pr£r 
^ faU Sarae exiftentifus^ pTffafus Edty^Alu^ 

* j^/tf/ ^ bares ejf^dem Johannj^ Akhpit, df 
^ ^tate ^uindecfm annorum & amplius^ per 

£e 2 ' ^ jiM^ 
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^ aifenatfon fj^ an Infant 

^ fuoddam fcriptum fwmj quod hie in Cu« 
^ ria proferunc, r^m^ 6^ rdaxavit eidew 
^ Sarae, & b^eredibus ac ajj^atis fins in^ 

* perpetuum^ totum Jus (^ Clameun^ quse ha- 

* buit in omnibus tenementis praedi£tis.; 

* 3J^ quidem tenementa funt de tcnura de 
^ Gaveltfttdey wot quidem S^a cepit in vi- 
^ mm i^Run Jimmff^m Faverjhatn^ &c.' And 
neither die Rdeafe nor dieCudom are denied 
by die FlaindSs. 



ASx^. 



AJf. in dm. Kane. 4. Ric. 2. An Affile 
brought by 7«fei Crcie and Bionife his /if^tf, 
againft John Bolle and /f//V^ his Wife, for 
Lands m Sefaftre. 

' The Tenants ptead, that Nicholas de Cfyih 
dene^ Father of the Plaintiff Diwijij being 
ieifed in Fee, devifed thern, according p 
the Cuftom of the Borough, to his Wife 
jilice for Lift, wjio afterw^ds married 
PkaoTRt- Bolle I * £t poftdi tenementis illis Jic infeiji' 
leafeapdCon-c nd eorundem Johawnis Bolk & Alicia exi- 

ftentibuSj pr^fata Dionijia de \eiate quin- 

decim annorum & amplius eadftens, per 

nomen JXonifife, &c. per quandam cartam 

fuam, quam hie ip Curia proferunt, &c 

conceffit & confirmanjif eidem Jobanni Bolk 

& Alicue joxori, & eprifn) ha^edibus ac 

afiignatis, omnia praedifta tenementa cum 

pertinentiis imperpetuum, per nomen, &c 

quas omnia tenementa funt de tenura de Gor 

f velfynde ; & ulterius ohiigavit le & hxred^ 

^ fiios ad ff^arrantiamy ice* and therefbrp 

pray Judgment Ji contra fcriptum fteum^ £s?r. 

The PJaintifis reply, * Quod ipfa2)w»/- 

^ Jia dSi infia aetatem, per quod ipfi cartam 

• ^^•illam 



firmadon by 
the Plaintiff at 
15, by the 
vJptroin Ok 
Gavelkind. 



0f alienation b? m 3[nf ant a 1 3 

* ilfeun o^ofccrc vd dcdiccrc, vcl ad Chap. la. 

* iUam rcfpondcrc non poffunt, ncc per k- ^^-^^v'NJ 

* gem tcrrae compelli debeant, & pctimt 

* Afliiam : Et pro eo quod eadem Dionijia 

* infra aetatcm eft, the Aflife is awarded to 

* be taken at large ; Et praeceptum eft Vic. 

* quod venire feciat coram praefatis Juftici- 

* ariis nomam Spriget^ &c. teftes in pne- 

* difta carta nominatos, ad rea^ofcendum 

* fimul, &c' Which fliews, that the Court 
looked upon th6 Execution of the Deed to be 
die Matter in Difpute. 

AJj^ in Cm. Kane. 12 Ric. 2. An Aflife of 
N^el I)iffiijSnj by Thomas de H^ormefdl, Ro- 
ieri Btockmatf^ and others, againft John KeU ASat. 
fianij for Lauids in NtwenUm near Sydyng-^ 
bourns. 

The Tenant pleads in Bar, that the Te- 
nements * funt de Tenura de Gavilfyndey & 
^ dicit, quod habetur ibidem talis ConTue- 
^ tudo, quod quilibet tenens aliquorum tene- piet of tha 
^ mentorum, quas funt de tenuride Gavel- Oiflm of Ga- 

* kynde, tenementa ilia, cum fuerit ^cca^J^^*°** 
^ quindecim annorum, dare poflit & alienare, |^^ fj^ 
^ 6f totum jus fuim remittere 6f relaxare ad 

^ voluntatem fuam, juxta Confuetodinem 
^ Gc)ipitati!is praedi£bi *,* and that one Thomas 
JeH^omedale btin^ftikdm Fee of the Prc-^j^^j^ 
iniffes, & infra atatem quindecim annorum^ leife of (he 
made a Feoffment in Fee thereof to one Lands, 
jtdam EhfSy and afterwards died, leaving one ^1^ above 
Maud his Sifter and Heir, (under whom the j[5^^ ^^^ 
Plaintiffs claim) who being ^ ^tatis quinde- ^J^£^i^ 
'^ cim annorum & amplius, viz. aetatis de- Eftate under 
f cem & feptem annorum, per nomen Ma- tkc Feoffinenc 

- ^ ' : ^ '^ K ^^jj^ of an Infimt 



%i4 iDf Sltetiatfon fip an %tK!tm^ 

^''vSO^ * dam fcriptum fwrn, quod htc iij Ojty^ 

* profot, cuju$ data eft, &c r^^/ C^ re^ 
« wcmit^ if ovnmno de fe ^ hsre4ib|s 
^ fuis imperpetuunv (^uietum damaiat pra;* 

< &to yiiCe it ipH Jobanni Ksljham totVQi 

< Jusfuum Cif CAm^i^y qu^ habuit, vd all- 

< quo modo habere potuit in tqiemenQs 
^ praedidis cum pertinentii^ &c. pn^^ 
^ Jobawf Keljham in foMw^tr^M tf- 

< nemmtorum adtunc ex\^(nte\ ^r/ 

Scplj J\r#» Q^ The Flaintifis reply, that the Rdeale nm 
A**- ^ foOm pr^ii^s Matildas: Wygh p»ts in 

Ifliie neither the Cuflomt noc the In&qqr* 
but the Ejwcution of thc^De^ only. And 
upon this Ifloe was joinedi ^^. 

ASst. 4ffl in Cm. Kffnc. i^ J^ic. 2, Ap AiSie 

brought by Peter Hanm^ and /)&i^/hisWi^ 

agaii^ John War dm th<? Kldcr^ for Ijv^ in 

MgertOHt iSc 

TheTcnawt pleads in 5v, * Qj[od tencmen- 

* ca in vjifu ppfia teaentur fecuhdum Cppfii^- 
Pitt of Oi* '^ tudinem de Gavelfyndi & didt qQod p^ 
iSthL^' * Confuctudinem de Qavelfynd Myljiercs, quas 
ibS!^^'.. * fiwt inde tenentest cum «aiis quindediji 

women sc I c - - «• • •«• - «• 

to alien, &/. annorum fuermt, xenementa ula alienage 
« polTunt ; & didt quod pradifb JfihcU^j 

* per nomen Jfabeiy Bre^comhe^ dum fola 
« ftiit^ & ^W/^ jpiiffdecm mnorum & 

* ampUuSy per quciddam faiptum fuum, 
« quod h{c in Curia prpfert, &c o^ip& data 

lUfaafr <7 ^ dfty 3cc. remifit €7 reUfC0oi$^ i^ omniqio 
Meof ikic « de fe £p haeredibus fuis impeipwimp qui- 
^^ « etwjj damavit eidcm Jokmni Wardm ft- 

* nion 



€^ aifittQtf on b? an 3ltifaiit i x s 

tAoAy per hotfien JiAannis Wkrgedon^ 8t Quip. lit 
Jlgneti tunc lUcori gus, mkunc ttnenUbm Vi/'v'X/ 
tenementonm ^^idorum, ^ lueredibus ip» 
fius Jf^afMsWuri&H fetiioris, gohmjus & 
Clamatn^ quod habuk, feu quovifmodo ha« 
bene potuh ill tehementis pnedi^tis, per 
notnen (MntaiuM ttfrstfuiti ct tenenficMxv* 
tintiy qua^ <}uondiMi fuerunt Rdgifi de 
^ficmh pmh fiii, & obligarit fe & Itt- 
redds fbds ^ witftiMiMi^ &r. utide pe- 
tit Jfudiciuiti, &c* The Phintifis rtply 

iNbliRiit. 

T^o^ thefe Audiorfties iMty be iuffidetitwhether the 
tb "prty^ )Mt the Cdlbom bad been tti-^Cnflomez- 
Cicndy fe underftctod, dwtt to Itifknt oF 15 J?*^« *> ^*^ 
tttxj refeafc the Pee to his Guardtatt hbld- ^^"^^y*"***^ 
&^ ovtf ^ 6r to Tenant fot*. Lilt^ or a mere 
Ri;^ t6 one that has k tieie&fible Eftate, 
#ho havfe Scifo ahtiady '; yd: it is ti Queflio^ 
of a very different Confideration, \wietlwr 
he masy gjrant a "pfefeftt Efhte in Ae Land 
fc^ any other Means, than that rf Livery r 
r9bnet)f theie Inftanoes atnoufert to this *; and 
Ihe on!y Cafes, that fevbi* foch an 0|»- 
hion, arc thcrffe already mchtioned, trtnch 
i|*ak tti general Tferms of At Guftom, as 
gii^ng tcw^ to idH!trr% and ihcSi Others as 
(ay, A^ the Infant is by the tJuftom of Ca- 
vdidnd df */«// Agtii 1$ : Tb which may 



* ^crr, Tkat the Ml Jgf of Male aad J^cdlftle, 
according to common i^arland?^ is the Age of 2 1 Yean. 
Z//A St&. 104. 



3i6 lapc; Venation &p «n 3nfant« 

Book II. be added the iifual Manner of pleading the 
^■^'^"V''N^ general Iffue in a Dtbnfiat infra atatem for 
Gavelkind Lands : 

Itin. Kane. 55 A3. R&t. 90. in dorfi, 
Dumfuit infra atatemy by IViUiam Peterfany 
againft Philip de KnolUj who pleads, that the 
Demandant ^ fiiit phue atatis quando di- 
^ mifaj (cil setatis quindecim annorum fecun- 
^. dom G>n{uetudinehi Gavelikindorum. Ju^ 
^ raicres dicunt, &c. quod prsedifhis Will^ui 
^ fiutplen^afaiisftiindechn annorum kcundum 
^ Coi^etudinem 4e Gavelikinde, quando J/- 
* mifii^ &c/ And the like Pleading occurs 10 
Eod. Itin. Rot. 14 6^ 25. Itin. Kane, j Ed. u 
Rol.j^y. Rex Roll. Trin. iiz Ed. i.C.B. 
Rat. 6S. Itin. Kane. 2 1 Ed. i. Biremcke Rot. 
4* Itin. Kane. 6 Ed. 2. Rot. 3. Thisgcne- 
lal Method of pleading, that he being of 
fiiU /i^e, &a eonvcj^edy without fpecifying 
the Kmd bf G>nveyance, is fome fort of E- 
^. vidence, that the Cuftom extends to all 

iftfenner of Alienations. 

But as this Cuftom is not of a Kind to 
" be favoured or extended, and .a Feofixnent 
was the Conveyance mc^ ufed at Conunon 
Law, and being the mod publick and no- 
torious Method of Alienation, is fittel!t in 
the Cafe of an Infant, where there may be 
Suipicion of Fraud or Impofition ; I bdieve 
no prudent Perfon would advife to try the 
Esmeriment of any other Conveyance, where 
a Feoflfment may pofiibly be had 

^^'^^ • A Wairanty on a Feoffment within the 
mFc^MnT Cvrftom is faid to be void, the Cuftom not 

within the Cidton be good* 

4 extending 
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extending to it. ii H.^, 33/ But ict be- Chap.III. 
ibrc, 19892129 214. ^ V/^\/"N-^ 

2. It is iaid in fbme of the Books^ that the Whether the 
Cbilom wanants no Alienation, but upon Alknaoon be 
aSale. ai JErf. 4.24. Old Beffdl. y. New^^^^ 
Bendl. 334 by Hales Serjeant. For a full and 
itifficient Reoompence. Lamb, f^, ^, 566. 

JV^'s iWiw . 46. For tlie Words of die C«- 
j^ifflM/ are i^wer i3 vender^ Lamb. ibid. And 
thole of 55 H. 3. iStf/. 5* ^iv/^ 194. are^* 
r^, vendere. ]^t the other two Copies of 
the Cuftumal read dmer m vender in the Dil^ 
jun&ive : Nor can I find any Inftance 
on Record, wherein the Gxifideration for 
the Feoflfment is fet out, as probably it 
would be, were it neceflary \ but the common 
Way of pleading is, quad dedit i3 conc^^ 
yc. or fometimes, quod feoffavitj ^c. or J/- 
m^, or remifit ^ rekxaivit^ as in the In^ 
fiances before, 

3. Some have laid, that the Infant mult Whedier to 
have the Lands by Defccnr, and not by Pur- J-»n^nwnt 
chafe, for the Words of the Ct^umal^ Ceux^^ ^^•^*' 
fleirSy do not include Purchafers, Lamb. ^ 

566. 0. Bendl. 7, N. Bendl 33. by Hales 
Serjeant^ who was a Kentijb Man* S3 is the 
Language of Mich. 1 1 Ed. 3. B. R. Rot. 133. 
and Mich. 20 R. 2. B. R^ Rot. 62. that /if- 
redes de Gavelykynde pojfunt aliemr^y iSc. For 
this Reaibn, it is faid, that fixe Cuftom ex- 
tends not to empower him to alien Lands 
^ven him by Will. Nofs Max. 40. But the 
-Conclufion is fomewhat too haftily drawn 5 
fw the Words of other Records are more 

F f general, 
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fiook It. general, as that ^ilibe^ tenens^ Qc^ as in 
^^^yy^^S^ ^55 H. 3^ ///». Kane. Rot. 5], Ante 194. 
Mich. Q £i. 2, . C. JBL Rot.ij^Q. Ante 
202. y^ /ii Com. Kane. 47 £i. 3. Anl^ 
204. £? yijj/r /» Com. Kane, ii Ric. 2. 
Ante 213. And llkewife anx>ng the fame 
Records of the fame Year in Mich. Pm^i 
Cafe, it is pleaded, ^ Quod habetur 

* Talis Cbnfuetudo in Comitatu prac- 

* difto, quod qmlibtt tenens terfarum & 

* tenementorum, quae * Cunt de toiura de 
^ Gavelfynd, tenementa illa» cuin a^tats 
^ qmndecim annorum fuerit, in feodo alienare 

* poteft* ; and a Feoffment acconiingly. And 
in Trin. 12 Ed. i. C. B. Rot. €i. Kane. 
In a Dumfmt infra ata^^em^ and Ifliie joined, 
whether the Plamtiff were of Rill Agp ; the 
Jury find, quodfuit quindeeim anntfrum^ qnan^ 
do dmijitj &fr. Requifiti quanta ataHs homo 
debet effe^ qui tenet in Ganxltkehde^ qtei poft 
alium feoffare^ per quod fiabiJe Jif Feeffa- 
mentum fuum^ dicunt qwd quindeeim anno- 
rum. ; 

'4. He muft be feifed in Foe/" .'Aj^. Infant 

The In&nt above the Age. of .fifteen Teaw^made a 

FcXcnT F«^ffinent of Lands in C^;?^!^ whereof 

difcontinue ^e was Tenant in Tail> tKe ^i«t hdd 

Lands entail- ckaJiy, that thdit Feoffment jjs'no'tJi^^ 

€d. nuance, nor fiiall. bind therW^t i'l^for the 

Cuftom fhall ncwr.cnablc him to doa"^ Tir/, 

and therefore fhall bj? taken to ejctcnd ^nly 

to Land ^ehcrepf he . is fcifecj '^in Fecy 

Vaughan'3Skd^HoMes^ Cro. 7de.,&Q. 

It 
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It ieems that an Infant may, within the : Chap. in. 
Cuflrom, make a Leafe for Life or Gift in ™f"V7^ 
Tan by Livery pr$prid mam : For a Cuftom ^^ TaiUr f2 
to grant Lands in Fec-fimple a fortiori ex- uk by Live- 
'Itends to granting them for a leiler Eftate. 17 be withia 
Co. Ccfyb. Seil. 33. Co. Litt. 52. b. Cro. «he Cuftom. 
EUz. 373. Nay, if a Cuftom be to grant 
in Fee, fc? non diter^ yet he may grant for 
Life ; pr to vf. for Life, Remainder to B. in 
Tail. Salk. li^. per Holt. 

If an Infant of Fifteen, where there is a Gnmt to the 
Cuftom for Perlbns of that Age to make a King by Deed 
Feoffment^ fhould grant to the King by Deed in^oJlcd. * 
inrolled, and afterwards a Stamte fhould be 
made confirming 'all Grants to the King be* 
fore that Time, yet this Statute would not 
make it good \ for where an KQi is good by 
Cuftom, if that be not purfued, it is all one 
as if there were no Cuftom : And the Sta- 
tute never meant to enable thofc Perfons or 
their Grants, who by natural Defefts or 
Pilabilities were either by the Law of Nature 
or the Law of the Land diiabled to grant. 
Hob. 224, 225. 

In AfliTe the Tenant pleads in Bar the How this 
Feoffment of J. S. the Plaintiff replies, ^eoffincnt 
that 7. S. at the Time of the Feoffment 2*^ *^ P'««l' 
was under Age, fcfi". the Tenant rejoins, 
that there is a Cuftom in the Place, that 
any one of the Age of fifteen Years may 
make a Feoffment. And this was held no 
Departure, for the Force of the Bar is the 
Feoffment, and the Matter in the Rgoinder 
is to prove the Feoffment good, fo that it is 
only an Inforcement of the Bar, 21 /7. 7, 
4 7. b. And there is much the fame Plead-* 



Bode. n. ingy on the iame Cuftom in g2j^. pi. 4^ 
and in Mich. 9 Ei. ^l C, B. Rot. 240U 
-^»/^ 200. 6? P% y^ 47. Ed.'^l-Sinum 
Parkiien*sfC3&^ afiu 20$.- m^O^Exxxp- 
tion taken to it But howe^ risalbnttble 
this Opinion may &em, the n^ore aiib'i^ible 
Way, IS to fet out the Qrftom.nin the /firft 
Jnftance; £»: itis laid dowi) a^.a.gsol^ 
Rule in Co. Utt. 304. ii^ tjhat whed a 
Man in hi|» foroicr Plea entUksrhiB^fitlf ge- 
nerally by the Common Law^ in hb leotad 
Rea he Ihall npt inable himf# b^ i,<^ 
ftom, but ihould have pleaded it:iac Biil. 
And this is fiippprted by if.H^jSi §;a^ 
Keilw. ys. h Abbot of Btduf^^^ ' CWc. 
And Tih. 14. fTood and Hawksbe^^^yrbtit 
the yery Cafe before is put by ^h(^ O^rt; 
If a Man intides himfelf by FeofigicntaQf 
one A. and the other fliews that ^'Has an 
|n&nt at the Time of the Feoffment, v i^dic 
Plaintiff introduce a Cuftom tsy fnak£;^e 
iFeoffment good, it is a I)eppture('j for !the 
Cuftom is a Mattec of Tide* ^JE^ fe^ 
Godb.12%. Covenant brought OKI aii^Siiden- 
ture of Apprcnticclhipj tbe^, Af^^^tic^ 
pleaded Infanqr^ the ^rla^uff m>I^ the 
Cuftpni of Lopdon fcr an Igfa^ tttxjrbitid 
himfelf Apprentice. Wr^^X^j^jri^^ 
no Departulce^. But t^ib afis^n^ii^ ^Ing 
in Queftion in the Cafe of ^^i^N^iAA Nu 
cbolfin^ Cro. ^li;iu €52.athc Cotstx, d«qt>ted 
concerning, ic And in ^e^ C3& (^i Jifyk 
and fTalliSj reported: 1 J&*.^&I.; iJ*pr«.>6D. 
I Sid. 142. I Kei. 376, 469, giz, \Ac 
Court were divided in Opinion on the ^ 

Queftioni 
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Qucftion, two JuSges holding it a Depar- Chap. jn. 
ture, *and T^wo that it w:»s not. L-^^'V'Xi 

Where afi Infant, impleaded in a Prdtcipt of A jp. 
for Gavelkind Lands of his Anceftor, has 
prayed, that the Pkrol might demur tiOi 
TTwenty-onc, it has often been endeavoured 
to ouft^ him of his Age by Pleading that 
the Lands are Gavelkind, and the In&nt a- 
bovc the Age of fifteen Years, and that the 
Cuftotfi "is; thdt when the Heir is of the 
Age of Fifteen, he ihall have hi^ lands, 
ahd nosiy alidi them, and therefore ought to 
anfwcr' imtnediately ; bat the Court has 
held thk' n6t to be a gpod Counterplea, for 
tho* By tljfi Cuftom he is of Ability to alien 
his DLmi'i^t that Age, yet he is under i^ 
as tQ ot&er' Refpefts, and they muft adjudge 
his 'Age actording to the Law of the Land« 
$ Bd. 3, 38. liill. 31 Ed. 3. jt^e 53. 
39 i?^ 3. la 11 //• 4. 29. x6Ed,2. 
ma^ 478; And the ian^c Tiling is affirm- 
ed iviDjer 162. . 

But? as the nrft of diefe Authorities fecms 
to a&ildW)^dge^ that if it codd be founds 
that tlft^lajge? ha4 been otherwife allowed 
in ^ b^iciilar, it would vary theCaf^i 
I Ihail^ a*'a Rccoird to Ihew, that by the 
Cuft&n^ p]r JQfw/, an Infent of fifteejn Years is 
of Age ^ t6 thtS fjitpok: as well as to that 
jof Ateriftde?!^ ' ^ - 

//»> Kafrc: 3gH. 7, Ror. t. indorfo. A 
WVit^dfi&tty>r©^n5^ brought bv 93*, 
Son tPitbomas U^ Muneri againft" ihnm§ 
Edwdfdy aixd others, fW the ^Moiety of a 
P^,' ^: pi Ercbde. * fhQmas Edward 
. ' * < vcnit: 
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Book II. * venit & vifus eft in Omk^ 6c eft infra a- 

VO/'N./ * tatem j & quia praedidti liamas & alii 

^ clamant tenere praedidom eenementum in 

* Gavelikend, ♦ COMITATUS qtu^ cu- 

* jufinodi a^tatis homo refpondere debeat ad 
^ hujufinodi tenementa, cUcit, qubdrmuliha 
^ statis quindtcim onmrum nfpmlere Jchi ad 
^ bujufnidi tenemental qua tenentur m Gave^ 
^ likendj quodcun(js brev€ Domini R^i3 
^ verfiis eum perquifitum fiierit, icil. tarn ad 

* Breve d^ Re&o, quam ad aliud \ & non 
^ infra XV annos. £t quia Idetn nomas 

* nondum eft astatis qiundecim annonun^ 
^ Conftderatum ^ ^od pnedi^ loquela 
^ remaneat fine die uiq^ ad aetatem praodi^ 
^ Thmke Edward^ £(C 

And fome further We^t is added to 
this Authority by //in. Kane. $S ^' 2^ 
Hot. 25 E^ 90. and Jtin. Kane. SEJL 2« 
Rot. 17. Ante 199. Where the Jury 
finding the euftomary Alienation intrcK 
duce it by faying gpnerally, that the Per- 
fbn fait plenas ctaris fscundum Con/uetudir^ 
nem de ^avelyfyndej fciL quindecim anna* 
rum^ &c. 
And indeed we mav ooIle£b from SraSon^ 
Vide Leg. 70. that this is litde elfe than the Remains of the 
Hi. old Cbmmon Law ; for he havii^ iaid^ that 

4nte 1 85. yj^^^ diver^ states fecnndum dwtrfuatem bare^ 
ditatum ^ tenementoKum ; De Feodo verb min 
Utarij babehit bares plcnam atatem eum 2 1 
annum implevrnt^ £^ 2% attigeriti Ji veri 
fuerit bares (i filius So^kmannL tunc demum^ 



eum 
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* For the Meaning oi this E^preffion, fee /4I 
7- 
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£itm ts Mfi^s compkv&itj adds, that in Ckapi lit 
JF^do militari the Heir Ihall not anfwcr be- ^-"^vN^ 
fore hk Age of Tweoty-ooer but in Socagio 
foU^iS &ei refpondere^ ficut & ftttrt^ cum 
j^6«# '^Uiiis fumU JUi. 3« c. 37. /. 86« 
Andagain^ Lib. 5. c 2t. /. 422. Liberum 
Soci^ium petere nm pterit ante tmpusj de Sei^ 
JhA JnUc^phris^ per breve de reBo^ ante ^tatem 
mV^anftorMfi nan fnagis quam feodum milt- L^t XV. 
tar'tjontequam impkverit XXI annum iS XXII 
att^ent. 

We read in our Bodes of a Qiftom of OfOiaofflof 
AtiomiGn by -an Infant much more unrea- AUamion by 
ionabb tfaah dbefor^oing^ as in 7 H.4.75. a. SiiTi? 
Thac^ in certain Boit>ughs an Infknt might ^ ^ 
fell his Land when he cxHild count twelve and aMafiuVi 
Penoe, or meafiire certain Yards of Qoth< 
But it feems the Courts of Law paid but 
little R^ard to fo extravagant a Ulage ; for' 
thic Book ikvs^ that when an Infant has been 
braoght bekxT the Juftices, and it has ap«^ 
peaired to diem by Infpeftiont that he was 
norof Di&recion to do fuch a Thing, not^ 
withftanding fiich Cuflom he has recovered 
in a Dumjiiit infra ^ totem. 

fii )Hke Manner it is {deaded in 6 £i. g« 
4^; ^ to be of the Via^ of the Town of 
Mdhfrf^i dm a Ferfon might alien his 
Land wlien he could count twelve Pence, or 
mcafitt^anEllofQoth; and averred that the 
Ferim was of Efficient Age to do that; but 
tfce Cdurc gB^ Uttfe Heed to the Cuftom, 
aad'iiekl that it oi^t to be fhewn in cer-^ 
tain j how old the Perfbn was at the Time 
of the Alienation.. And the f^e Determi^ 
nation is on the &me Cuflom . concerning 
I Lands 
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flookll. Lands in Gloc^er^ Pafcb. 13 Ed. 3. titzh, 
Dum fuit infra ^tatem^ 3. 

And accxxdingly Lord Hoktrt £iys, that 
in Pleading a Feoffment bv an In&nt, a 
certain Age muft be fet down, that the 
Court may judge it an Age of Difcretion, 
and it muft not be left upon telling twelve 
Fence, or meafurbg a Yard of Cloth, for 
Cuftom cannot abrc^te the Law of Nature. 

Hob. 12 c,. 

But this Cuftom, tho* not to be (upported 
at prefenc, feems to have had its Founda- 
tion in the old Common Law, for this was 
the Age when the Son was out of Ward as 
to Burgage Lands : ^ Si autem fuerit filius 
^ Buigenfis, tunc actatem habere intellkitUr^ 
' cum denarios difcrete fciverit numerate, 
^ pannos ulnare, & alia negotia fimilia pa« 
^ terna exercere i & fie non definitur cemim 
* tempus, fed per fenfum & maturiutem 
fuam/ Brail. Ub. 7. c. 37, / 86. h. Clanv. 
Lib. 7. c. 9. The R^on of the Law 
indeed was foon (b much altered in this Re- 
Q)eA, that the Judges in 19 Ed. 2. dilal- 
lowed even the Cuftom of a Borough to be 
out of Ward at that Age, In a Writ of 
Rayiihment of Ward, the Defendant plead- 
ed the Uisei^ of Ipjiinch^ that when the In- 
fant was of Age to count and meaiiire, he 
was of full Age to marry himlelf, and to 
have his Land ; and avers, that the Infant 
was of the Age of twelve Years, and codd 
count and meaiiire. But as the Defendant 
had acknowledged, that the Infant was of 
iiich an Age as to be in Ward by the Law 
of the Land, it was holden that the Defen- 
dant 
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cknt could not purge his Tort by this Ulage % .•^^- '"* 
suid therefore he was awarded to anfwer to ^■^-V'N^ 
rhe Raviihineot 19 £i. 2. Garde i2,f. 

Note ; The Cuftom of Feoffment by an InwhatPbeet 
Infant at Fifteen, being againft cottmion t he ftto nrf 
I^ght,, cannot be allec^ in a Town, un- ^«*»w^ ^ 
Ids it be laid^ that the Tenements are with> ll;!y^ 
in Ibme certain Fee or Bocoughf ^c. J9 
.£</• 3« 2. i. 
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C H A P. IV. 

€ht jTatfiet to tie ISotisI, 
ann t^e s»on to tde i^ioup* 

TlROi^«f^T^HE faereditaiy Lands attiofig ifac 
thii Coftom. JL Sdxam (jodMrmk allii^ 
Jpjn- ^^ not fubjcd to anv Fcodal Scrvice,.and thfere- 
Fcudt 38. fy^ ^j jj^ cfchcat to any Feodal Lord: 

And this was the general Uiage of Efiglandj 
till the Ctmqueror^ introdudng heroaitary 
Feuds, impoted therewith, anuxig the Reft 
of the Feodal ServiQides, this of Eicheats. 

Vide K. E- ^^ ^^^ ^™> ^ ^^ ^ ^^^ ^ ^ ^^ 

#i6dhi^sChar« A^ for Felony, and was outlawed, he be- 
fer in the Pre- ing efteemed a common Enemy, Caput Lu- 
&oetotlie6th^iinviv, one out of the King^s Protedion, 
Keport j^jj Ljm jg ^gfg forfeited to the Crown. And 

our Kenti/h Gavelkind retains theie, as well as 
many odier Properties of the Saxon AIkh 

W^ tlie ^^^^ > ^ ^1 ^^^ Cuftom di Kent^ if Tenant 
Cdbm ». * in Fee-funple of Lands in Gavelkind com* 
mit Felony, and fuffer Judgment of Deadi, 
he Ihall incur Forfeiture (H his Goods, but 
his Lands of that Tenure fhall not be for* 
feited, nor elcheat to the * King, or other 
Lord of whom thl^ are hdden 1 but the 
Heir, notwithllanding the Offence of his 
Anceftor, Ihall enter immediately, and en- 
joy 



* CaOoins which are by Reafen of the Uixl, as 
GtTelkind and Borough Eoglifli, Uod tl« King* but 
Cufioms fay Reafimof the rafim or the Goods 00 sot. 
35 Ai 6. 28. «• ir^. Cufim^ j. 
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Joy the Lands hj Defoent after die £une Cu« .^^ fY* 
ftoim and Serda% by whkii they were before ' 
holden* CottfiMid.KMc. infei. Lamb.Feramk 
i^. 8 £i. a. //iff. AuM^. AVz. Pr^mptmt^ 
50. 22 £/. 3. PufmpHm^ 40. ihid.:fl. 6a 
Z>y!iT 31a i^. a .Adl 152. &mm. 48, 53^ 
S46. Ba£oie%lHe^tlmLaw^06LEik.iS9. 
MSiJ.137. irlH.P.C.s6o. jBKfff.zis. 
Dr. & Smi. 40. 

Which has given OcoiQob id die ¥tth^ 
verbial Ea^reflioOt 

. C9e JFftt^ to tde ISottslk 

SUOI tl^ don to t^ PIOU09# 

Siai. If Ed. 2. de Pfkeii9^. Sttg. ax6. Orasft 
IS fomewhat (fifierendy cxpinkd hi die Ma« 
nidcrbt Capf of die €0vgfStftaAm JGmc iQ 
Ldncwfs hn Libnuy : 

Cftc JFaOcr to tfir "Bome^' 
9tfQ tN dm to t|eloBS>e^ 

Nor ihaU die Kim have die Tear, Dayv 
and Wflfte of Lamk in Gavdkmd holdm 
of a Common Peribn, whim die Tenant is 
executed for Felony* C^^/htud. Kane, k^ 
fra. SEd.i. Lin. Kane. Prefcripiany ^o. 
zo H. 6. 8. i. Stanf. de Pr^ng. 49. h._^. c. 
Lamk Pri§mk.^\. 3 Bu^. 215. Which 
toems to be but a GooftqiienGe of die other 
Oiftom, aoooiding to dM gmeral Ride in 
Braem ISO. a. 131. «• Nm dihif R$n de 
Jure bakere ammm'tf diem de alifnd ttrrdy 
fui mn f^ ^ EfidkaiM Ikmnenm. 

G^ 3 Buc 




• /HE. -£=. ~ Jggar, <fiBi ffSoBB An- 
"siar^ '^■^- .T^noc SrrSnw HbccIk, 
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It is &id obiter in Cbapium*s Cafe, 2 1^0//*$ <%>p' IV. 
- ^.368. That if a Brother in Gavelkind is ^j^Q^^ 
attaint, the Land fhall efcheat } tho' otherwiie Brother 'ftall 
it is, if the Father be attaint ; for ^ Fatter inherit the 
to the Bought and the Son to the Plough ; And Gavelkind 
the Reaf(m there given is. That the Cuftom ^^ ^^ •''» 
ihall be taken ftridly. cJSTX 

But this is a miftaken Opinion. Mr. lony. 
Lambard in his Peramb. ^\. tho' he admits 
chat fi>me have doubted whether the Brother 
or Uncle ihall have Advantage of this Cu- 
ftom, is not^ithftanding of Opinion him- 
fclf. That whoever the Heir be, he fhall 
ei^oy this Privilege under the Cuftom, as 
ivdl as the San \ becaufe the Words of th<i 
Cujlumal extend to the Heir in general, and 
are not reftrained to the Son alone. 

And it is a Diftin£tion unknown to moft . 
of the Authorities, both antient and modem, 
the Words of which di^ gqieral as to all; 
Heirs v Felonia AfUeceJfaris turn impedit Seifi^ 
nam HarediSj mc .Succeffisnem, . Br^St. fufrot. 
And 8 Ed. 2. Prefcription^ 50. By the Cu- 
ftom ofKentj if a N£m be hanged for Fe- 
lony, the Lord (hall not have the Efcheat. 
And Baconh Ufe of the Law 139. That the 
Land is not forfeitable nof dcheatable for 
Felony. And- i H. H. P. C. 360. That if 
* the Anceflor be executed for Felony, the. 
Land fhall not efcheat, but deicend to the 
Heir. 

And Rot. Clauf. 8 Rich. 2. m. 2^ Kane. 
The King writes to the Sheriff of Kent to 
redeliver the Gavelkind Lands of a Man exe^ 
cuted ' for Felony, which he had feifed ; 
^ Qm f^cundum Ctinfuetudinem de Gavel- Taylor or 

* kind Gavclk. loy. 
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Gavelkind . 
Lands not- 
widiftaading 
Fdony of the 
Husband. 



TUiCaftoa 
mends not to 



Wbt tf^t to ti^ isottird^ 

kind in hoc cifii nos habere non debemos 
annum, dienit neqoe laftun^ nee c^itaJos 
Domini inde Efcheacam ; fed ftwtimi H^ 
redes fie oonvidorum & fiii^ienlbnim has^D> 
ditsitem fuam inamediatse cxxifecpiuntttr^ Fe^ 
knia ilia non obftantc* 
And by die fame Giftom die \S^ilc% 
Dower of die Moiety of Gavelkind Land^ 
was in no Cafe forfeitable for the Fdony of 
the Huiband, but whd« the Heir (hould kfe 
hb Inheritance. Cwtfuet. Kwic. infra. 8 H. ^« 
PrefcripiiaHf 60. adjud^d. Lamk. Peramk 
m- NiifsMM.zS. 

^ Dos poft Feloniam [mariti] peti non 
« poceft a nuiliere» &c m(t tn c^u fpedaltf 
« QoatmKmcid: BrsS. lib.4- f*3xi. 

This Cuftom hdda <ttiy m Gife of Fe? 
k>ny, and extends not to Treafoir ; for if a 
Nbn be any wav attaint of this Offenoe» his 
Gavelkind Lancb are forfeited to the 



Wliedtfrto 
Petty Tvea* 

KM* 



Wketherto 
Fdoniesby 
otatnie* 



notwithftanding this U&ge; Lsmt. Peramk. 
^. Dm. 57. I H.H.P. C. s6q. Wri^ 
tenures ii8. 

Indeed it feems the Cuftom may extend to 
Petty Treafon 1 toe that OSbKe is by the 
Law properly comprehended under die 
Word Fdony. Co. Liu. 391. a. The 
Lands ddieat to die Lords of the Fee, as 
in other Fdonies. Sm. %$ Ed. 3. e. 2. And 
4murfns Mmni of Murder is a good Plea to 
an Indiftment of Petty Treafon for the iame 
Death) becaufe it has the lame Judgment in 
Ffiefty and the veryfimu Forfiitmre. 3 Inft 

Mr. iMi^^fays^That ^ peradventure dm 
^ Rulehokls not in Fekmiesmade by Statutes 

•of 
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^ of bttr Times ; becanife die Guftom cannot Cluqi.IV. 
* take hold of diat whkrh then was not at aS.* ^--^rV^ 

As Felonies by Statute are now h nume- 
C0US, this may be a Queftion of oonfiderable 
Importance i but it is nemaiicaUe, that no 
<xher Book, either andent or modem, ma- 
kine mention of dus CuftiMii, takes Nodce 
t>f wis Point % but all &y. Than the CnOom 
extends te Felony, without ofllering at any 
Diftinftion. 

Now Pcbny is the Genus of all csmitU 
Oflfenocs under Trsalbn (except Pnacy, whidv 
isanOftiMx by the Civil Law}s and tho* the 
Species of this Offence are much encreafed 
within Time 4ii Memory, yet they arc 
created in Similitude of the old Felonies, and 
are to %e puniflied in the iame Manner, and ' 
noodier. And when a Satote makes a new 
Fekffif, or, fays, the Offender fliaU iiiffer 
as in Okies €^ Fdony, it entirely refers it ielf 
foft the Pui^fliment to the Common Law: 
And the Word Ed$n)^\xix^V^aMtimArSis^ 
we muft have reoouric to ^ Omimbn Law 
foe m Ea/fiamtkm of die Nature of k; 
which tdk us, Thitt it is an plfeice punifli- 
abte with Death, with Forfeiture of Goods, 
widi Cbrruprion €(f Kood } as a Confequence 
whereof ^ Land wiU efcheat tt> the Lord 
(pro defeOu H^erediSj and not in an imme- Salk. 85. 
diate ForfeitiU'e) in aU Places excq>t in 
Keui^ where die Qiftom is allowed tt> have 
Power to exempt the Gavelkind Lands from 
the general RiJe, and the Inheritable Blood 
remains as to Tenement of th» Nature, 
notwithftandii^ the Attainder of the An- 
ceftor. And it is material, that the Eicheat 

of 
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Bookll. of the Lands is no Part of the Judgment in 

^•-'^'^V*^ Felony, but merely a Coniequence implied 

by the Law on fuffering for any Offence of 

this Kind, to which the Cuftom of Kmi is a 

necel&ry Exception. 

If a Court has by Cuftom Power of hold- 
ing Pleas, and an dd Action is given by 
Statute in a new Cafe, it is within the Junf- 
di&ion. 2 Sound. 2 54. Green and Cole. And 
the like Law on a Grant of Conuiance <^ 
Pleas. Hob. 48. And it feems that the old 
Punifhment of Felony being applied to a 
new Ofience, our Guftom may with a Parity 
of Reafon extend to it. 
Whedmr diii Mr. Lombard likewife doubts whether diis 
^^ p5' Cuftom extends to Piracy 5 which muft he. 
^2^ ^ *' underftood of an Attainder before Commii^ 
iioners, by Virtue of 28 H. 8. c. 15. for on 
a Convidion of Kracy before the Admiral, 
no Forfeiture of Lands is incurred. The 
Words of the Statute are, Thaxfucb asjhall 
be comnff of myfucb Offences^ &c. Jhall have 
andjiifferjucb Pains of Deaths L^es ofLands^ 
Goods and Chattels^ as if tbtf baa been attaint-- 
ed andconviffed ofanf Tre^^ns^ Felonies^ Rob- 
beries^ or otber the faid Offences done upon tbe 
Lands. Which Words are merely rcladve, 
giving only the £une Forfeiture for a Felony 
at Sea, as would be incurred by the like O^ 
fence at Land ; and if Gavelkind Lands are 
not forfeitable in the latter Cafe, how can 
they 1^ in the former I 
WlKtber this Tmfdin Jitftice iays^ in i Sid. 138. That 
Oiaom bein he had heard that the Cuftom of Tbe Father 
yy ^'^tL ^^ ^^ Boi^b^ &c was in no odicr County or . 
SSTIT Towncxcept in Kent. ButMr.Jiyii^ in his 1 

4 Hi^^ 
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Hift. of Gavelkind io6. mentions that the P^-}^- 
Gavelkind Lands in the Liberty of Urchin^ ' 
fetid in Herrfor^ire partake of die iame 
Privilege. 

Indeed the fame Audior fays, that this was 
the Right of all fFalei ; which is certainlv a 
Miftake, for it appears by Suuutum Wauut^ 
12 Ed. I. that even at the Time when die 
Lands in that Principality were partible 
among the Males, the Attainder of me An« 
ceftor fox Felony was a Bar to die Heir t 
Si exdpiai quod Antecejfor^ vel aliquis in de^- 
fcendenao cotnmtfit Feloniam^ per qmm fbi nm 
competit aSio^ &f ^. termnetur per recordum 
yufticiariorum^ vel per Inquijitionem Patria de 
fufpenfiofte^ tf r. 

. In the Stat, de Prarog. Regis^ c. 16. it is 
mentioned to be ufed in die County of 
Ghcefier by Cuftom, That after one Year 
and one Day the Lands and Tenements of 
Felons (hall revert and be reftored to the 
next Heir, to whom they ought to have de- 
icended, if the Felony luud not been done. 

But this Cuftom differs from that of Kent 
in one Refpedt, That the King Ihall have 
the Year, Day, and Wafte 5 but not fo of 
Lands in Gavelkind. Stamf. de Prart^. 
50. a. 
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CHAP. V. 
^ tbt €utlim of Kent tO tftfjiU 

Book II. T T/KfcJiJ^ Gavelkind Lands in Kpit were 
fk^^ST^U W devifcablc by the Cuftom of that 
County, or not, was a Qucftion formerly 
much tiCi^teds it heiog a very valuable 
privily Defore 32 H. 8. when it was not 
in the Ppwcr of Ae Owner of any L^ds in 
thi3 Kii^gdpm, to alien them, wicKcnit a (pe- 
tcial Cuftom of the Place where they lay, by 
jmy Aft to be ambulatory till the TiiM w 
his Death ; but he was put to depart with 
the legal fiUte, by making a Feoffment to 
his own U/c, or to the Ufe of his Will, and 
that Uk he might devife ; an Invention too 
but of later Times, and attended wirh fqnjc 
Jnconveniences. Nor did this ceafe to be a 
Matter of Importance on the gen«^l Li- 
berty ^vcn by the Stamtes of Wills to de- 
yiie Socage Lands by Will in Writing *» for 
^hefe Statutes, being in the Affirmative, were 
holden not to take away a Ciiftom of devifing, 
Co. Li$(. iii^h. 3 Rep. 35. andconfcquently 
the Afliftance of the Cuftom was ftill w^ted 
to make a Will of Socage Lands, when 
joined with a Devife of Lands holden by 
Knight-Servi(;e in Capite^ good for the Whole 
of the Socage, which otherwife had been void 
for a third Part ; 2 Sid. 153. and likewife 
to pake effefhial Devifes by Parol ; for I 
take it that the Cuftom was claimed even for 
them. 2 Sid. 154, Somn. 161 • But this 

Queftion 
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Queftion is now rcndred entirely ufelcfi ty ^IV* Y- 
1 2 Ctfr. 2. . 24. which has reduced all Lancte ^>^v*X/ 
to common Socage i and the Statute atai^^ 
Frauds and Perjuries^ 29 Car. 2. 3. ^. 5. 
-which cnads. That " All Devifcs or Be* 
queils of any Lands or Tenements, devifiy 
able either by Force of the Statute of 
♦* Wills or by this Statute, ^ ^ Force of 
the Cujtom ofKenU or the GiKom of any 
Boroughy or any other particular Guftotn^ 
** fhall bo in Writing, and figned by the 
•* Party lb devifing me lame, 0€ by (bme 
'* other Perfon in his Prefcnce, and by his 
** expreis Direftions, and ihall be attfifted 
•* Shd fubfcribed in the Prefence of the fiud 
*^ Denfor by three or four crofibfe Wit- 
♦* nefies, or dfe they (hall be utteriy void 
^ andofnoneEfFea* 

]^ut as many Things grow Matto^ of 
greater Curiofity by c^iig to be of Uie, t- , 

I (lull briefly take Notice of the moft mate^. 
rial Arguments and Authorities which occur 
in the Books, either for or ag^inft thi$ Cu<* 

Arguments con. the Cufiom. 

I . That it is a Rule in Law, That an Allize Arguments 
of Mortdanc^or lies not of Lands devifeable *P'nft «^« 
by Will ; tho' it be not alledged by the Plea,^'««^- 
rfiat they are aftually devifed. Fleta 296, ^. 
4^ Ed. 2. Fit^zh, Mortdaneeftor^ 39. 22 Aff. 
pi 78. F. N. B. 196. /. Yet it appears by 
BraSt. f. 276. >. and by fcveral antient Re- 
cords cited in Somner^ That an Aflize of 

Hh 2 Mort- 
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9ookn« Mcrtdancefiar lies for Gavelkind Lands in 
Kent. Sonm. 152. 

2. That it is evident there was within the 
Gty ♦ of Canterhury a Ipecial Cuftom to 
de^ L^nds \ but there needed no iiich Cu- 
ftom» if all Gavelkind Lands in Kent had 
been dcviftable. Sonm. 152. The 'City of 
Canterhtiry having, within Time of Memory 
only, been feparated from the County of 
Kmt, 

3. T'hat molt of the anticnt Wills of Ga» 
velkind Lands in Kent^ mention Feoffees to 
Uies, particularly the Will of Fineu^^ Cb. % 

of 



♦ Itm. Kmm, 55 H. 3. *»/. 85. • Juiatorcs 
^ bfcx ftcnunemum raiim» quod Confuetado Civitatb 

\ ' Cioawar. talis eft, quod qnilibet de Civitate predi^U 

' poteft leg^uv MeiTaagia faa, ^us habet in eadem Ci- 

i ., ^ vitate, adeo bene ficac & alia bona & catalla iua.* 

And ia 55 Jf. g. ///>. JSTtfffr. ^o/. 18. it is pleaded, 
Tbat the Tenements within the Borough of Menfire 
(now pmed Minfter^ in d)C Ific of Tlanet) were deviS^ 
ablo by Will fecundum Con/uetudinem Burgi, &r. 
And ki y^ f« Ccm. Kane, 4 J^/V. a. in an Afl:;^ 
bfpught by John Croh and Dionifia his Wife, againft 

?obH Bolh and JUa his Wife, the Tenants plead, 
hat tiiQ Tppcsnefits are * i&fta quoddam Donumum 
' vocatum Burgitm Monaehorum in Villa de Se/ahn^ 

* qood quidei^ JDominium eft Prioris Ecde&p Chrijli 

* Camtuar*^ &c. k etiam quod omnia teme, & tenemen- 

* ta infra idem Dominiuiyi funt, Sc a tempore quo noB 
*' extat memoria, legabilia, & legata fuerunt pro vor 

* luntate trnentium eorundem, tarn axorij^us hujufinodi 

* teneotiam, quam aliis ;' and pleads a Pevife accord- 
ingly. Nor have 1 been able to £nd in the Records 
of the lUnt^ lurs^ or an^ong the Plea^ before Jnftices 
pf Aftize, any one Title made under a Devife by the 
general Caftom of the County, pr indeed any Foot- 
?rcps of foch a Cuftoip. 
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of A R. Read, Cb. J. of C. B. and Butkry . ^P- V. 
^^. who, had there been any^ Cuftom to dc* 
vile, could not have been ignorant of it. 
Sonm. 152, 153. 

4. In the Rafter there be 14 Writs of 
JExgravt ^uereld^ for Lands devifeable; yet 
not one of them takes Notice of the Qdlom 
of any County. S(n9At. 153. Nor was there 
ever any fuch Writ for any Lands in the 
County ofKeni at lai^ out of Ibme City or 
Borough. Somn. 161. 

5. In feveral Wills of Lands, to be found 
in the R<^ifters of Canterbury and Rnbefter^ 
in the Interim between the Statute of Ufes, 
27 H.i. and of Wills, 32 H. 8, (aTimemoft 
proper for the Cultom to have exerted it lelf ) 
there are Claufes bequeathing to the Heirs at 
Law pecuniary Legacies, in Cafe they did not 
controvert the Deviie ; a plain Ailment of 
the Diftruft and Doubt of the Teftator of 
their Validity. Sonrn. 1 63, 1 64. 

6. It appears by many Offices before the 
Efcheators, and continual Enjoyments accord- 
ingly, that fmce the Statute 32 //. 8. in 
many Cafes, where Men have died leiled of 
Gavelkind Land, and Land holden b/ 
Knight-Service in Capite, and have deviled 
the Whole, the Heir has notwithstanding had 
a full third Part. Somn. 1 54, 1 55. 2 Sid. 1 54, 
Which had not been, had the Gavelkind 
Land been deviieable by Cuitom j as appears 

by 3 ^^' 35' ^• 

7. That there is no Mention made either 

in Ijimbardh Perambulation^ or in the Con^ 
Juctudines Kancia of any iuch Cuftom. 

8, Pafc\ 
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toAtL 8. I^afi. 37 EFiZ. C. B. Between Ilaifon 

iVi/V^S^ jttid SigrU^^ it wai agreed by the Coarc, on 

Evkfence to a Jury of Jr<f»/, That Gavelkind 

Lands in that County were not devMeable by 

Cuftom. Smn. 155. 

jfrpattcnis pro tbt Cuftom. 



Argomeiits i. Thftt thcCuftoms of Kmt are iuppofed 
^^ Co- td beihc Remains of theold Common Law; 
and Lands during the Sttxon Times were<lc- 
Vifekldeby Teftatnent. Nat. Bac. of Govern- 
ment^ Qtmo Edit 108. Sonm. S4. As ap- 
pears if the Will of EthcJftan Atbelingy Son 
e( Kmg EtielreJy Jnnoioi^ tcanicribed in 
the Ap|)encli9r to Somn. 198. and that of 
Bfffiirie in Lamb. Peramb. 492. and the 
Tbr/I^ Rojfenjby now pobiiihM by Heame. 
«. To the firffi Aliment made ufe of 
. againft the Oiftom they^ anfwer. That an 
Aflize of Msttianaftor does' lie of Lands de- 
vi(e^e, if the Anceflor died feiied ; indeed 
44£/ 3. if the Defendant fliew an aftual Devife to 
'^S- '• himielf, it is a good Bar to the Adion. 

is4fpli> Launder and Brookes^ Cro. Car. 562. And 
6f the fame Opinion was Gfynne^ Ch. J. in 
Ac Cafe of Browne and Brookes^ 1 6^^. (ac- 
cording to a^ Report I have fcen of that Cafe 
under the Hand of Pemierton^ afterwards 
Chief Juftice) and feid> That the Books 
abridged by Fitzb. tit.. Mortdanceftor^ 39, 52. 
to the contrary were not Law; To whom 
fJewiigate^ Juft. aflented, and faid. That the 
Books-, which report, that on the Plea that 
the Lands were - devifeaHe, the Writ of 
Mortdanceftor abated, are to be underftood, . 

that 
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that on t^t Pka that they were deyifaUc imd Qkap. V. 
ailualfy devifed^ the Writ Abaiod j^V^TV'N^ 

3. In Anfwer to the fourth Aigumcot 
they rely on F. TV. J5. 108. L. which fayg, 
that the Writ Ex gravi ^ereld lies vrhcrc a 
Man is feifed of any I^ands pr TcaemcDtft 
in any City or Borough* or in Gavelkind^ 
which Lands are dev^able by Will Time 
out of Min^. And ixi iV^s Max. 24. Ic 
is laid, that Gavelkind Xuand^ may be gnren 
by Will by the Cuftom, 

4. There are in the Rafters of Cant^T" 
bury and Rocbefter divtrs Wills of Lanck in 
the Times of H. 6. Ed. 4. H. 7. in fcve* 
ral upland Villages in KenU vbich canooc 

hy a Guftom to devifc merely within then> Co. Litt. no.' 
felvts, and no Mention xmA'^ of FeoSees to b* 
any Ule. Launder and Brookes^ Cro. Car^ 
561. Browne zxid Brophs^ 2 Sid. 154. 

5. In the Cafe of Lmnder and Brookes 
was Ihewn a BotM of Reports, where in 41 
6? 42 -E/fe. the Cburt of C. B. agreed, that 
there was fuch a Cuftom lA Kent. 

6. This Queftion was tried ieveral Times 
on the Will of WiUiam Brookes ; and there 
is Mention made in Cro. Car. 561. of two 
Verdids in that Cafe for the Cuftom on 
Trials at Bar, and one Nonliiit of the Plain* 
tiff (whofe Tide was from the Heir) after 
the Jury had withdrawn to conlider of their 
Verdid, the Opinion of the Court being for 
the Ci^om *, and tho' there had been one 
Verdift for the Plaintiff, yet Finch Ch. Juft. 
fhewed his Diflike of that Verdift. Launder 
and Brookes y Cro. Car. 561. And aftcr- 

ward$, on a Tri:^ on the fcmc Will and 

Cuftom 
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BodkIL Cuftom it is iaid, that fix Verdifts were 

S reduced, which had all been for the Gi- 
otn, and tho* there was then a Verdidt 
agairA the Cuftom, yet the Court difappro- 
ved of it 2 Sid. 1 54. Broime and Brookes. 
And it being contrary to their DireAions (ac- 
cording to the manuicript Note I have al- 
ready dted) they carried their Diflike of it 
fo far, as to ftay the Entry of the Judg- 
ment in that A&ion, till a new Eje&ment 
brought by the late Defendant fhould be 
tried. 

7. In the Cafe of Hammond and ^TbornbiU^ 
Style 476. It is affirmed by Serjeant ^wif- 
dim (a Krntyb Man) that Gavelkind Lands, 
tho* they come to be holden by Knight- 
Service, arc devilable by Will by the Cuftom 
of Kent. 

8. This Matter was again tried at the 
King's Bench Bar by a Jury of Kent^ Pafcb. 
14 Car. 2. entred Hill 13 Car. 2. Rot. 
476. who found that Gavelkind Lands were 

Ante 77. devilable by the Cuftom of Kent. fTifeman 
and Cotton^ i Sid. 77, 135. Hard. 325, 
Ray. 59, 76, I Lev. 79. 

Which laft Verdift feems to have fetded 
the Qucftion in Favour of the Cuftom: 
And accordingly the Qaufe of the Statute of 
Frauds above-mentioned takes Notice of the 
Cuftom of Kent to devife. 

And the fame Cuftom to devife Gavel- 
kind Lands in this County was likewiie 
found about the Beginning of Queen jinne's 
Reign by t:ivo Verdifts ; one between -4r- 
thur and Bockenham in C, B. Fitzh-Gib. 233, 
and the other in the Cafe of Bunker and 
' X Cooke 
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Cdoke in B. R. Filz-Gib. 22 5. Salk. 2^7. Chap.V. 
hoth on tht Wiil of fTtUiamBockinbam. V^-^V^VJ 
The Cafe was this ; ff^. Bockenbam dpvi- Thj, Caftom 
led to his Wife all his Lands, Tenements enables not t^ 
and Eftate whatfocver, of which he fhould ^^^ Lands 
be poffefled orinvefted with at the Time ofJ^J^^j 
his Dcceafe : He afterwards purchafed I^nds not tt the 
of the Nature of Gavelkind in Kenty devife- Time of the 
able by Cuftom of that County; and Will, bat pur- 
the Queftion on a Ipecial Verdift was, whe-^*^*^- 
ther thefe after-purchaied Lands could pals 
by the Will : It was infifted, that if the 
Statutes of Wills did not enable a Man to 
dcvifc Lands before he was feifed of them, 
becaufe the Words are, every Terfon having 
iMnds^ yet that Lands devifeable by Cuftotft 
differ ; becaufe thefe Cuftoms, as appears by 
the Writ Ex gravi ^uereld^ are to devife his F. N. B. 199. 
Lands and Tenements tanquam bona S catal^ 
la fua^ and a Man may difpofe of the Chat* 
tek and peribnal Eftate, that he fhall acquire 
after the Time of his Will. But Holt Ch. 
Jt^. and the whole Court of B. R. held, 
that the Lands palfed neither by the Statute, 
nor by the Cuftom 5 for that is to devife Te^ 
nementa fua^ and therefore before he can 
difpofe of them they muft htfua^ they muft 
be his Property i and if they are not fua at 
the Time of the Devife, they are out of the 
Cuftom. And the Pleading in the Cafe of 
cuftomary Devifes iis, that the Teftator being 
feifed in Pee did devife. And this Judgment 
of 5. R. was affirmed in the Houfe of Lords. 
Fitzh, 225. Bunker and Coke^ Salk. 237. 
S. C. And the fame was determined in the 
Copimon Pleas in tjie Cafe of Arthur an4 

I i BockmbailL 
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Bookll. Boekenbam. Fitzb. 233. In which Book 
^y^'ST^ arc the Arguments of H^U and 7r«w Ch. J. 

very fully reported, 

OTErkkncr ^ ^^ particular Cuftoms of Gavelkind 

oftheCoAoniare traverlabley it may be proper here to 

0f 4evifi]ig» cikc Notice of Ibme Evidence of an ex- 

^^* tiacxdinary Nature admitted in the Cafe of 

O^Qn*S6u Launder ^zxidi Brookesy to prove this Cuftom 

of devifing. i. Lambar^s Perambulation of 

Kenty out of which wa3 (hewn the Copy of 

the Cutmnalj faying, that Lands may 

be given or ibid without the Lord's Li* 

cence. And a* Precedent was produced out 

of the iame Book, pag. 492. (as it leems by 

the Court themlclvcs) of a Teftament bc-r 

fere the Gonqueft. 

2. Law-Booksy as F. N. B. 198. L. (Jk-' 
pro) apd a Book of Reports, where in 41 
6? 42 JSliz. the Court of C. B. agreed, that 
(here was (i)ch a Cuflom in Kent. 

The Cqftom of devifing Lands of the 
Nature of Gavelkind is not confined to 
Kent alone, fpr Jones Juft. in the Cafe 
C^ Launder and Brooke^ lays, that in 
Nortb'H^ales there i§ much Land, formerly 
of this Nature, by Cuftom devifeable by 
Writing, or without Writing. And T^f- 
den Juft. fays, i Sid. 137. t)mt the Cuftom 
of pevifing ilill remains there, notwidi- 
^landing the Lai^d i§ dilgavelled by 34 & 35 

And in the Liberty of Urcbenfield^ where 
the I^nds are Gavelkind, th<?rp |s a Cuftom 
found by Vcrcjit^t of devifing I^nds purcha-» 
/cd, ^ appears by a Record iq Ed. 1. in 
fieceptu Scaccarii. cjc^d in ^aj^lor^s Hift. of 
' Gavelkind 119, CHAP, 
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fl)f tfie €uaom of GAVELET. 



THE Writ of Cejfavii was introduced Of Cffavit 
as the general Law of the Kingdom ^X Statute. 
by the Statute of Gkcefter^ c. 4. (6 Ed. i.) 
in the Cafe of Tenant in Fee-Farm • That 
if a Man lets his Land to Fee-Farm^ or to 
find Eftovers in Meat or Clothes to the 
fourth Part of the Value of the Land, and 
' he who holds the Land So chai^d, lets it 
lie frcfli and unoccupied, {o that the Party 
can find no Diftreis there, for the Space of 
two Years together, the Lands may be re- 
covered by this Writ, unlefi the Tenant 
comes before Judgment and pays the Ar- 
rearages and Damages, and finds fuffieient 
Sureties to pay the Rent for the Future. 
F. N. S. 210. A. 2 Inft. 295. And an- 
other Writ of Ceffavit was given in Imita- 
tion of the former by Stat. JVeftm. 2. 21. 
(13 Ed. I.) to the Lord where the Tenant 
with-hdds his accuftomed Services for two 
Years, letting the Land lie without fiiflicient 
Diflrefe; or In Cafe he endofes die Land, {o . 
that the Lord cannot diilrab. F. N. B. 2o8» 
H» 6f K. 2 Inft. 401. And a like Writ lies 
by the fame Statute, c. 41. for Lands given 
for Alms, ^c. if fuch Alms are withdrawn 
for two Years. 

But the County of Kent has from Time Of C^;^/ 
immemorial had a Proceeding for the C^ky^Cuftom 
^ of the Tenant, called Gavekf^ (Confuet.''^ *^'''^' 

I i a KoHc, 
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§t DdBiDo? Ke- 
&i mn ve- 

yi|; IB %tdo tertio 
^ja^CDi Ciuise 
ad tPtiiin Tocai* 
Etideo debet Curia 
Sed fi infra an- 
: Alioqiuii Se be- 
Ftmdir, Lib, 2. 
tbeScrriccsis redkooed, 
cf tke EapoorCMiWy amongfl 
TcBaar inciirs a Forfeitiiie. 
\ fscert rtcmfrnverit^ tfelfeudum alh 
Ii(. 3. ftf. I. &r 5/db. G^/ /if^ <ivr^« 
te I take k tbat die Origin of oar Cofloni 
n> be icftrrod to the old Common Law of thii 
I, beibre tbe lotrododion of Feuds ; for by 
^e t j^ht TT " ^ Liw of dumte^ ' Nemo Namium capiat^ 
« BK XB C*^!**^ nee extra Comitatum, priufquam ter in 

* Hoadredo foo redom iibi perquifient. Si terda vice 
« redom 000 babeat, cat quaita vice ad Comitatum 

* iScjr^fmott) & ifle Comitatos quartum fbtuito diem; 

* S:& Dcc torn quidcm impetrarity liberam fai joria 

* ubirii 
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Court in the Prefcnce of Witncffcs, whc- ^ Chap. VL 
ther any Diftrefi may be found on the Te- 
nemeots, or no ; and if within this Time he 
can find none, then at the fourth Court it 
ihall be awarded, that he take the Tene- 
ments into his (bnds as a Diftrefs or Pkdge 
for the Rent or Services withdrawn, and he 
ihaU detain them for a Year and a Day 
without manuring or occupying them; 
within which Time if the Tenant comes, 
and pays the Arrearages, and makes rea- 
fbnable Amends for with -holding the 
lame, he ihall enjoy his Tenements again : 
But if he come not within that Time, then 
at the next * County Court, the Lx)rd 
ought in Prefence of Witneflcs to declare his 
former Proceeding, to the End that it may 
be notorious; and after this County Court 
holden he fliall, by Award of his own Court, 
enter into the Lands, and occupy them as his 
own Demefnes. Confuet. Kane, infra. Lamb. 

Peramb. •Vif *^* ^'^ *^ ^^ Tenant comes 
afterwards, and is defirous to have the Tene- 
ments 



* ublvis recuperandi licentiam afibquitor.* And tlie 
very fame Law is to be found among thoTe of WiUiam 
the Conqueror. Namium^ from the Saxon Word Name^ 
fignifies a Diftrefs or PleJgi i and this Term is applied 
to our Cuftom by Bra^on. * Si Dominas per Confi'» 

* deracionem Curiae fus pro defedu . fervitii ceperit te-' 
^ nementum in manum fuam, ^aatftmplex Namium, 

* donee de reddiui fuerit iatisfaAum, Sec, £t de hac 
^ materia iatis inveniri poterit in Itinere in Com., 

* Kane. Anno Regni H. 12, BraS. lAh. 4. c. 27. 

* fil, 205 . h, 

* So read Counti^ with Lamiard*9 Copy of the Ck- 
fiumaly and the MS, of Limolifi Inn, ^od* not Courte,* 
siS h printed by Tofu/, 
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mfcnts again of hit former Eftate, he (hall^ 
before he be re-admitted Tenant, pay the 
whole Rent in arrear, and perforjn his 
other Services, and likewife make amends to 
the Lord for the undue Detention of them : 
Concerning the Mcafiire of which Amends 
the Copies of the Cujlumal differ ; fbme af- 
fefling it at 5 /. others at nine Times the 
Rent, others faying only in general, that 
he ihall make Compoficion, leaving the 
Q^tity uncertain. Nor are the Evidences 
of this Cuftom on Record more reconcileable 
one with the other in this Inflance, the' they 
agree well enough in other Particulars. 

* S^ H. 3. ///». Kane. RoL 7. Affi& 
venit recc^itura fi A£kfenia^ quse fiiit 
Uxor Jobannis de Langeden^ & alii injufte 
diflfeifiverunt Akxif^drum Mayle de Tene- 
mento ilio in Eafibarling. Afliia capta 
per Defaltam* 

* Juratons dicunt (iiper facramennun 
fuum, quod praedifhis Akxander tenuit prae- 
didta tenemenu de praedifta Milefintd per 
certum fervitium, & quia praediftum fervi- 
tium ei aretro foit, ipfa per Confiderationem 
Curiae fuse diftrinxit pro prxxlido redditu j 
fed dicunt, quod ipla, incontinenti poft- 
quam praedifta diftnftio ei adjudicata foit, 
adivit tenementum illud, & ulud in manu 
iui tenuit, & in illud manuoperata fiiit, 
& arbores in eo crefc^ntes abfcidtt, quod 
ei facere non Kcuit fecundum Confitetudinem 
Kanc^ ; qu^ talis efty quod cum redditus ali- 
cui aretro e(t ex aliquo tenemento, quod te- 
netur in Gavelykynde, ipfe debet adunare 
Curiam fuam, & ibi oftendere qualiter red- 

« dicus 
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ditus fuus arctro eft, & ibi in Curii jlli . CVp. VJ. 
confiderari debet diftridio per ea, quse in* 
venta fueiint in tenemento illo, & illam 
diftridionem tenere quoufin &tbfaAum 
fuerit el tarn de redditu, quam de arrera* 
giis ; & fi nulla catalla fuerint inventa in 
tenemento illo, tunc per confiderationem 
Curias fuas debet Dominus feodi capere 
feodum in nunu fua, abiq; aliqua manu- 
operatbne in eo facienda, & poftca acce* 
dene ad Comitaium^ & ibi cftexidere quali* 
ter redditus fiius ei aretro eft, & qu6d ipfe 
nihil invenit in tenemento liio per quod 
diftringere poteft pro pnedifto reddim liio, 
& ibi dicendum eft ei, auod redeat ad Cu-* 
riam (iiam, in q|ui ainfiderari debet, qudd 
prasdi&us Dominm feodi diftrii^qre pK>fllc 
pro praedidbo reddim fiio & ejus arrer^gio,- 
& tenemenmm, quod de ipfo tenemr, |n 
manu fua capere, & in eo manuoperare, ^ 
explecia omnimoda inde provemenda oa« 
pere quou/q\ de pradiRo redditu Jhmd cftm 
arreragiis ei pkni fatisfa£htm /uerii : Et 
priufquam omnia pracdi<5ta adimpleta fiie- 
rint, non licebit Domipo feodi aUquam 
operationem in tenemento iiio facere. 
Unde dicunt, qu6d eadem Milifenta^ non- 
obfervata prasdidii (blemnitate, feifivit prae^ 
didum tenementum in manu M, cc in 
eo manuoperata fiiit, & quod ipfa diiiei-^ 
(ivit prasdldhim Alexandrum de tenement 
to fuo. Ideo Confideratum eft quod 
pra^idus Alexander recuperet ieifinam 
fuam, &a 

21 Ed. I. Itin. Kane. Rot. 23. Berewicke 
RqU. An Affnt brought by Adam de 

Z IFcmdk- 



pleads^ That 
he feized the 
lisuidsby the 
Cofiom of 
Kentf for the 
C(^/*of his 
Tenaat 

ThcOtftoni* 



i/fi ^ t&e Ciiffom of Mantlet 

Book ir. Wanilefwortb and Joan his Wife, agjunft 

^^^"V"^V^ 5/^i&^« de Bencefter^ who pleads. That the 

Tenements in Queftion were holden of his 

Manor of Jlynfon, by the Service of 20 d. 

The T«ant and Suit of G>urt i ' Et quia Servitium illad 

aretro fuit per unum annum & unum 
diem, poftquam idem Adam & Johama 
habuerunt prasdiftum tenementum, ipfe ce- 
pit tenementum illud in raanum iimm fe- 
cundum Cbhiiiemdinem ufitatam in Oxni- 
tatu ifto de Tenementis, quae tenentur in 
Gavelykend ; quae quidem Confiutudo talis 
eft^ fcil. quod quando Redditus alicujus 
aretro eft de aliquo tencmento, quod tene- 
' tur in Gavelykend, ipie debet adunare Cu- 
riam iuam, & ibi oftendere qualiter red- 
ditus fuus aretro eft, & ibi in Curia illl 
conHdcrari debet DiftridUo per ca, quae 
inventa faerint in Tenemento illo, & illam 
diftriftionem tenere quoufq; iatisfadum 
fuerit ei tarn de redditu, quam de arre- 
r^iis; &: fi nulla Catalla fuerint inventa 
in Tenemento illo, tunc per Confideratio- 
nem Curiae faae debet Dominus tcodi ca- 
pere Feodum in manum fuam, abfq; aliqua 
manuoperatione in codem facicnda, £^ ♦ iU 
bid tenere per unum Annum ^ unum Diem^ 
6c poftea accedere ad Comitatum^ & ibi 
oftendere qualiter redditus fuus aretro eft, 
& quod ipfe nihil invenit in Tenemento 
illo, per quod diftringere poteft pro pre- 
dido redditu fuo, & ibi dicendum eft ei, 
quod redeat ad Curiam fuam, in qua con- 
fiderari debet, quod praedidhis Dominus 

* feodi 



• Thefc Words are not in the foregoing Record, 
iho* the greater Part of this is copied from the other. 
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*^ feodi capiat tenementum, quod de eo tene- Chap. VI. 

* tur, in manum fiiam, & in eo manuope- 

* retur, & cxplccia ooinimoda inde prove- 
' nienda capiat, quoufq*, tenens veneric ^ ;y^- 

* vies deaurandum & navies fohendum^ fi 
^ tenementum iiium rehabere volueric. tin- 
^ de dicit, quod quia redditus pnediftus are* 
^ tro tuit de Tenemento ycxdi&Oj & ipk 
^- nulkm in eo invenit diftnAionem, ipfe ib- 

* lennitate prsedidi in omnibus obfervatft 
^ cepit tenementum illud in manum iiiam 

* per Confiderationem prsKlidam, ficut ei ' 
^ bene licuit, abib; aliqin difleilina five inju- 

^ ria inde &cienda, &c.' The Demandants 
in their Replication deny not the Cuftom ; 
but that the Tenements are hplden of the 
Manor. And afterwards there is a Retraxit. 

55 H. 3. Itin. Kanc^ Rot. 15. in daffo.Mm. 
In an Alllze of Mortdanceftor the Tenant 
pleads, ^ Qipd praedidus NicboUais aliquo Tht Teiuuic 

* tempore tenuit prsedidta tenementa de ipfo pl<»ds» That 

* per certum fervitium in Gavelykyndej quod ^ ^^^ ^ 

* quia ei aretro foit, ipfe per lon^m tempus ^ Cuiloin of 
^ ante mortem ipfius Nicboki diftrinxit pri- jcgnt^ for 

^ mo feodum fuum, & poftea cum nichil in* Oeflcr. 
^ veniflet in feodo fuo per quod diftringere 
^ pofiet pro arreragiis prsediai redditiis, ipfe 
^ per Confideradonem Curias (use feifivit tene* 
^ mentum fuum in manum fuam jam trigints^ 
' & fex annos elaplbs, & fie tenementum il* 
f lud in manu fua huculqs tenuit, .quoulqi 

* idem Nichclaus\ vel aliquis hasredum niorum 

* ad eum zxxederttfinemfaSurus pro arreragiis 

* praedifti fervitii, prout ei bene licuit fecun- 
^ dumConiiietudinem£2»rf>;undedicitqu6d 

* pracdiftus Nicbolaus non obiit feifitus, &c.' 



1 
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l^«* 0- 55 H 3. ///«• ^»^. /2^/. 79. An Afljee 

']j^[^V^'^-of Mori^nce/ior, by ^obn Son of Richard U 

JdarineVy againit iS^r^i^ ir Poljiede. ' Capi* 

Verdia.Tl>*t 
the Lon) 
feizcd the 
riemiflbfbr 
cheCeOerof 
lus Tenant, in 
fhe Name of 
pavelet i but 
that he neg- 
Itfted to ap- 
ply to the 
County Coorty 
bf<. ,as the 
pnflDm re* 



acur Aflifa per dcfaltam. Juratores dicunt 
fuper iacramentum fuum, quod revera pre- 
diAum tenementum fiiit aliquo teniporc 
ipfius Ricardi k Mariner^ de cujus morte^ 
&c. fac qu6d id^m Ricardus tenuit proe^ 
didam terram de quadam Agnete de fien-^^ 
Ig per certum iervitium, & de quo kc^^ 
do praodi&us Ricbardus j^x fex annps ante 
nu^rtem iuam non fatisiccit pracdi(£be 4g^ 
neti, \mmh dimiGt terram iUam jacere in- 
cultam, propter quod ipfa Agnes ieilivit 
praedi&um teneinentutn in maiuyn iuam 
per Confiderationem Curias iiiae, npjmine 
Gavekuiy & ilJud tenyit in manu fija per 
unum annum \ fed dicunt qtipd eadem Ag- 
nes per prsdidum ^nnum non adivit Coi 
mitatum^ praut ptoris^ ad habendum iU 
Confideradonem Comitatus^ prout Conx 
fuetudp KancU requirit : Et qu6d eadem 
Agnes nihil habuit in prapdi<5bi terra, nil) 
nomine pignoris* Confideratupi eil quod 
prasdiifhjs Johannes recuperet feiiuiam hi 



am 



The nejf t Record I (hall infert for the Pe-? 
culiarity of the judgment j which indeed 
fcems rather foiinded on the Conifen^ of the 
Parties, than the Right of the Matter* 

7 Ed. }. Itin\ Kant. fiot. 19. Rex Roll. 
^ Afliia venit recognitqt^ djohcnna^ quae fuit 
^ uxor Rogeri de Rornnal^ & Stepbanus filiu; 
^ ejus injufte diflcifiverunt Rogerum filiun) 
t Jobaftnif de* &c. 
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• Et praedidba J^hantia dicit, quid prsedi- Chap. Vl. 
6fus Rogerus tenet tencmentum pratdiftum iujO^^"^ 
de praecli6hi Johanna^^ et dicit quod fervi- pi^j^ ^^ q^ 
tium, quod de praedifto tenemcnto ei de-ftomof/r/»/ 
bet, ei aretro fuit de uno anno & amplius, conccrnuig 
per quod Curia m7i^i&:^ Johanna ^'^^^%.* ?^^ 
cum ip^ Johannd adivit Comitatum ThhuI J^jJ^*^ 
cum ipsa, & in pleno Comitatu illo femel, that Account, 
bis, ter qusefta fpit de ipfo Rogero^ quod 
fervitium fuum dcbitum ei aretro fiiit per 
unum annum & aniplius, nee per aliquam 
diftridionem illud lervitium de eo habere 
potuit; & dicit quod Confuctudo Comita'- 
tus iftius talis eft, qu6d fi tenens alicuius 
in fervitio fuo defecit, & fervitium illud 
dctinuit per unum annum & unum dieni, 
& fiiper hoc convincatur, quod licet Do- 
mino fuo tenementum illud ingredi, & .illud 
in manum fiiam fenere^ quoufq^ it fatisfaSIum 
fuerit de pradiSto feroitio'^ i^ de arrcragiiSy 
fecundum Confuetudinem KancU : Et dicit, 
quod idem Rogerus conviftus^ fuit quod 
fervitium foum de prsedifto tcnem'ento ei 
aretro fiiit per duos annos & amplius, per 
quod Comitatus confideravit, ^quod ea- 
dcm Johanna ingrederecur tenementum 
illud, & illud teneret quoufq; ei fatisfaftum 
fiiit in forma Confuetudinis pncdiftse •, & 
didt, quod ratione ejufdem Cbnfiderationis 
ingrediebatur ipfa tcrram iUam, & illam 
adhuc ei ratione tenet ; & quod talitcr 
intravit tcrram illam, & non per d.ifeifi- 
nam, pent qu6d inquiratur per AQilam. Et 
, quia Juratores foper facramenmm luum VenJi^ ac- 
tcftantur, & dicunt quod prsedifta Johanna cordinjly. 
& Ste^anus ingrediAantur pra:dictam tcr- 

K k 2 * 4dxa 
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Bodkll. < t2ixn di rapone, quam prxdi&aijobamadd'' 
^^y^'S^*^ * dt^ & non per diflcuinam, & fuper hoc 
^ veniunt prasdidi Slepbanus & Johanna j & 
' concedunc, qu6d prasdi^his jRe?g^^r»j rehabcat 
^ prsdi&un terrain ouacunq; hora d latif- 
^ nidum fuerit de redditu praedifto & arrerz- 
^ ois, in fonfla Confuetudinis prasdi£be ; Idea 
^ mftum eft prsdido Rvgero^ quod iatisfadat 
' d deprascu&o fervido & arreragiis, &c. 

* Poftea veniunt Juratores, & adinvicem exa- 

* minati & rcquifid quantum aretro fliit pre- 
^ di£lac Johanna de arreragiis iervidi praedifij 

* Rogeri^ dicunt qudd' quatuor librae decern 
Jiidgmcot. ^ & novem loUdi : Et Ideo Confideratum 
^^- * eft quod praediftus Rogerus recuperet feifi- 

^ nam iiiam de praediAis tenementis, & 
^ idem R^trus laasfaciat eidem Johanna de 

* arreragiis praedidis. Et praeceptum eft Vice- 
^ comity quod, de terris & xatallis prsedi6ki 

* Rogcri fieri iaciat, &c. de die in diem, 
^ & ea fine dilatione habere iadat praediftae 

* Johanna^ &c. 

This Cuftom of Gavelet is likewife pleaded 
in ///«. Kane. 39 H. 3. Rot. 3. in dorfo. 43 
H. 3. Itin. Kane. Rot. 2, 55 H. 3. Itin. 
Kane. Rot. 16. 6 Ed. 2. Itin. Kane. Plae. 
Coron. Rot. 29. But as it is in a more brief 
Manner than in the foregoing Records, ir 
will not be neccflary to infert them. 

5 Co. 84. b. It is laid. That there is a 
Cuftom in Kent^ that if the free Tenants 
of a Caftle do not pay their Rent, they Ihall 
' lofe.thdr Land holden of it. 

Mr. Latnbard in his Peramhul. f J^, laySj 
That he cannot certainly affirm whether this 
Cuftom were put in Ure in his Time : But 

the 
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the Inftances already given (iifficicntly lliew Chap, VI. 
that it was anciently in Ufe as a common ^^^"V'X^ 
Remedy i and even . a private Preicription 
to the fame EiFed has been holden good and 
realbnable. Fer Frovoikt^ 21 -K 7. 75. h. 
There has been a Cafe .in our Boo^ that a 
Man preicribed, that he^ and all thofe whole 
Eilate he has in the Manor of D. have ufed 
Time out of Mind, that if any of their 
Tenants in the^id Manor ceafed to pay his 
Rent, and no Diflreis could be fixind on his 
Tenancy for the Spaca of a Year, they 
fliould enter inta the Tenements, and hold 
them for ever : And this was adjudged x 
good Prefcription *. And it is certainly 
ftronger, as the Cuftom of a whole County. 

Nor does any Thing hinder but that it 
may be put in Praftice at this Day, if the 
. Lord, after he has gone through the Cere- 
monies required by the Cuftom, will avoid 
the Doubt above-mentioned concerning the 
Meafure of the Amends, by reaccepting the 
Perfon as his Tenant,, on the eafy Terms of 
difcharging the Arrears. * 

This was formerly eftcemed ib proper a 
Remedy, that- the Legiflature, in the loth 
Year of Ed. 2. thought it worthy their Imi- 
tation,' and f];amed the Statute of Gavelet 
for Rents arrear in London^ after the Man- 
ner of our Cuftom, as will appear on Com- r<V« U Sio/r 
parifon. 

CHAP. 

* But a Cuftom of the Town of B. that if a, 
Tenant celTed to pay his Rent for two Years« the 
Lord might enter into the Lands till Comppittion made 
with him for the Arrears^ was held a bad Caftom, be- 
cauie only alledged in this fingle (upland) Town, and 
.not in the others round about, 43 Ed, 3. jz. «. 
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C H A K VII. 

JDf ttie ^attnet of Crfal fit a (SStit 
of E!0l)t of <$a\ielitrn0 ILanli0 : 
dnn of t^e Ctinl of an^ Point of 
t&e Caffonijei of Keot. 

BdokIL 'TpHE Tenants in Gavdkind in the 
.V/^V^J X County of Km daim certain • Privi- 
leges, not properly by Qiftom^ but by an 
anttent Grant of Hen. 3. in Relation to the 
Trial in a Writ of Right, when the Mife is 
joined on the mere Right ; which Mr. Lam- 
bard folbwing hts own Copy of the -Cufiumalj 
fuppofes to diffi^r in two Points from the 
Trial in dvs £ime Adion for Lands at Com- 
mon Law. 

Of Ae GranI u That ^ere the Land in Conteft is of 
Affi« » a d^e Nature of Gavelkind, die Grand Affize 

RiiSt; ^^^ '^^ ^ chofen in the ofiial Manner by 

four Knights, but by four Tenants in Gavel- 
kind, who Ihall not aflbciate to themfelves 
twelve Kni^ts, but that Number of Te- 
nants in Gavelkind 

2. That Trial by Battle (hall not be ad- 
mitted in a Writ of Right of fuch Lands. 
' Lam. Peram^. ^^^. 

And thefe two Privileges are taken No- 
ti<;e of in a fhort Note of Qfes, wherein the 
Grand Affize or Batde does not lie in a Writ 
of Right, in i^Ed.i. Fitzh. Droits 51. 
Neither the Grand Affize nor Batde (hall be 

• joined, 



joined, where the DcmaQcJant daims to^Cbp.yiI. 

hold in Frank-marriage, or in Socage, as in 

the Andenc Demefnes of tht Crown ; or in 

Gavelkind^ as in J&n/; or in many other 

Manners, as in Cities or Boroughs. An4 

the fame may be feen in an old Manu&ript 

CoUedion of ^Statiltes in the Kin^s Library 

at Cambridge^ under the Title of SMuturn 

de Magnd jy/ijd jungendd ^ and like wife under 

the fame Tide in a Manuicripc in Uncoils 

Inn Library, 

So in Itin. Kane. 21 Ed. i. Rot. 40. in 
dorfo. Berewicke Roll. In a Writ of Rights 
brought by John and fbannfr Everardj a- 
gainlt Robert de Cbaun^oj^^ for four Acres 
of Meadow in Dmiynton ; the Demandants 
make Tide as tx) Lands in Gavelkind ^ Et 
quod tale fit jus fuum offerunt feamdum ^ Con* 
fuetudinem de Gavelyiend^ &f r. The Tenant 
pleads. That two Acres of the aforefaid 
Meadow, are Uberum feodunt^ & dkit^ quod 
Placitum de Ubero feodo babet terminari ficut 
alibi ^ fcil. per DueUun), vel magnam y0fam^ 
Of placitum iftud^ fecundum narrationem pr^* 
4i£ii Johannis & Thomae, oportet terminari 
tantikm per Juratam loco magnac AiEfx ; un^ 
4e petit Judiciumy i^c. The Demandants re[Jy, 
That the Whole is Gavelkind ; and the Jury 
find that one Acre of the faid Meadow is 
liberum feodum^ and thereupon there is Judg-* 
inent againit the Q^mandants. 

The 



* This 18 the coinftant Manner of concluding th« 
Count in a Writ of Right of thefe Lands, as nay ap- 
pear on Peru&l ol (he Rrcords, died in the Mugii^ 



2^6 
Bookil. 
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Gniid Affiae 
Ibr Gavelkind 
Lands ftull be 
by Tenants 
in Gavelkind. 



UDf t je Crfal in a mtit of Rfrjftt. 

The Words of Mr. Lambardh Copy of the 
Cuftumal arc, iZf dement per efpecial Fet 
Ic Roy Henric P^^ U Roy Edwani, que ore 
{/f, que Dieugardey que de Tenements^ que font 
ienus in. Gavykkende ne feit prife Battaile, ne 

SaundeAJfae per xii Chwalers^ ficome aiU 
wt ^ prife per k Reaume ; ceo eft afcavoir 
h au tenant e k Demandant tenent per Ga- 
vykkende^ mes enhde ces granies Affifes feient 
frifes Jurees per xii homes Tenantz in Ga- 
tylekendej iffmt que quatre Tenants in Gavyle- 
hnde eUfent xii tenentz de Gavykkende Ju-^ 
rors. 

This ibectal Kind of Aflize is undoubtedly 
their Right \ fcr the Charter above-men- 
tioned is enrolled. Rot. Clauf 16 Hen. 3. 
m. 14. in the following Words : 

^ Rex concdlit per Cartam liiam, pro fe 
& hseredibus iliis, hominibus de Com. Kane, 
qu6d de Tenementis, quse tenentur in Ga- 
velykynde, in eodem Comitam de caetero 
non teneantur magnac Aflifae per x 1 1 Mi- 
lites, ficut alibi capiuntur in regno noftro, 
fed loco magnarum Affifarum illarum 
capiantur Jfunitas per duodecim homines 
tenentes in Gavelykynde, in forma & in 
eifdem locis, fccundum quod Magnae Af- 
fife prices inde capiebanmr 5 ita quod qua- 
tuor tenentes in Gavelykynde eligjuit duo- 
decim tenentes in Gavelykynde mde Jura- 
tores, ficut quatuor Milites eligere conlbe* 
venmt duodecim Milites in Magna Affisa. 
£t fi forte contingat, quod praedi<5ti duode* 
cim Juratores convinci debeant, convin^ 
cantur per viginti quatuor Milites de eodem 
Cbmitatu, £c inira cundem Comitatum 
^ * conwtt 
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* coram Jufticiariis noftris Itincranribus in Chsn VIL 

* adventu eorum. Et mandatum eft Vice- ^-^^^/^N-^ 
f Comiti Kane. qu6d praediftam Cartam in 

* Coniitatu fuo l^i & firmitcr teneri faciat 

* fecundum quod Carta ilia continet. Tefte 

* R^ apud JVefim. undeciitio die Februarii* 
And there went afterwards a Precept to 

the Sheriff to proclaim this Charter m the 
County Court. 

Rot. Clauf. 17 H. 3. m. 17. 
^ Rex concdfit probis hominibus de Com« 
Kane, quod loco magnarum Afiiiarum, qua? 
otpi conliieverunt per XII Milites, dc 
Tcnementis guae tenentur in Gavclykynd, 
inter GavelyKyndeis de caetero capiantur 
Juratae per XII Homines Gavclykyndeis, 
ficut plenius continetur in Gar^, quam 
Rek eis inde fieri fecit. Et mandatum eft 
Vic. Kane, quod praSdiftam Cartam in 
pleno Comitatu iiio legi faciat & teneri. 
Tefte Rege apud' fVeftm. feptimo die No- 
vembris.* 

A recent Grant of this Kind to the good 
Men of a County not incorporate, would be 
of litde Effedt ; but in ancient Times fuch 
Grants were allowed good. However, the Co, Litt. 3. «. 
Validity of this Privilege dq^ends not mere- 
ly on the Charter, but is confirmed by the 

* Praftice of the Courts of Law agreeable 
to the Grant In BraSm^ lib. 5. e. 5. 

LI /SS^- 



k 55 H. 3. iHn. Kane. Rot. 28, 29, 51* 57. in iorfi^ 
ftj, in d$rfi. Wbere the Entries are in tlus Manner $ 

' th« 



a^s Of tie Ctialitt a mat aC Wd&t^ 

TMtTip / i|2« tf. b the Writ to fiimmen tt^s Jiiryv 



^ qqatuor le|0lcs homines de Com. tuo, qui 
^ tenent in Gavdkyiui, c|upd fint cpram Ju^ 

* fticiariis ndfarisy &c ^ ^lim^d' linger 

* ^cramentum fuum XII de Iq^plioribus nor 
^ minibus de Vicincto de, t^c qui tfcneant 
^ in Gd^elkynd, &: melius fc^nt, ^. ad 
^. ^adendam Juratam Icco magn^ Afliifls 
^ proviiam & concei&m, "&c 

And the Writ de Pofe^ or of FMubitioa 
in a Writ of Bight of Gavelkind J.aQdS| 
ft^. 7« k. takes Notice of dus Method of 
TnaL • Roj Vfc |5wir. Salutem. Prdu? 

* bemus dbi np fmeas pladtum qupd eft ig 

* Comitattt tup inter J. petentem Sc B. t^ 

* nentem de tanto, fee ^nod, ^p. quia 
^ idem B. ^ (oiens eft pofuit le /« /wrar 
^ /4fli loco m^pi0 jffi/k fravifam & rovr^ 

* yZuvy & petit recog^tionem, &c. 
Whither Bat- But ftill there may be foine Ptwb^ whor 
de my be thor the wa^nj^ Baiib in a Writ of R^ 
i»^g«yn » bnx^t for Gavelkind Lands be di&IIowect 
irf SSy 3 ^^y ^ ^^*^ 6n» there imo Grant of 



the Tcwtt ' FMt ie fa )mim if C^majkga^ 
* ^M«gi»Affi%iDof9imR.praf&ii4? 
^ & petit rBobgiutionem Ani Qtrnm fnajps jos^ te. b 

lor* fuf' 

lar* Jur' 

f CmfimirSc Jthaum 4i Liugfn^ qiiatqor homines, qqi 
« tcnottin Gavelvkyod^ veaiuai Jk cUgnt iioi (oL 

fur' 

f iU«ii 4r T^ptiUk, te. (aaanigdlthc Twdfelon 



tft tU t:tfal fit a mtii of Hfg^ 1^9 

any fiich Pri^«fcge in the fot^goihg Charter ^-J^'- 
bf He*, i. oil whidi the GWm is founded. ^-^^^A^Ni 

And it is obferVabley that the Word Bat* 
€MU doiES hoc Occur in the Cn/hftmH^ as 
f>rint6d bjr 9V//f /, nor in tHe Manttfeript of 
UneobfsMi hat orif Ne fiii friji Ghm^ 
Jljfizt. 

And in die abovis WHt A Fur^ aftd* the 
"Wofds ^foiy tSc. txt implied Om A. ^Zn- 
mM verfks pr^. B. ^ breoi ittfirum dt 
riSl0y *yi duelkiB Jkerit inde vadiatum. 
And I have feen no Ids thah fix tAA, Manu^^ 
fcript Gof]Ses of the R^iAer {One of which 
is in LimdHS'InU Librarr, and four others 
in ikM, of the Univermy of Camhidge) 
whctein this very Writ for Gavelldnd Landb 
has the "Wdtis Nifi dueOm^ &r. 

It is further remarkable, th^t one of die 
laft tnftanties in our Books, of Battle jcnned 
in a Writ of Right, was between Lnve and Co-Eot its. 
kime Demandants^ and PistrUfnour Tenant, 
for Lands in the Ifk of liafh in It^/, which 
"rtrere GaveBtirid, for die Tide of thfe Tenant 
deptt^nded oifi the Alfen^km of ah Infant. 
1}^ goi. Wherfe a a poknpdos Account 
erf die Gereftiohy prep»at6ry to die Cbm* 
bat. And it b not to b6 doubted, but the 
Jidges wbukl^ve bieien 1!^ ][j^^ 
^mfted iht Pardes Of i^ barbarous MediOd 
cf Tital^ had die OxRom warrant^ themi 
fb to da, fmce the Eicarnple was fo' much 
^HKked, that Queen Elizabeth thou^t fit 
to lAceTBde and aooommodaQs die Ma tte r^ 
i^A^s Chronicle iiG6. 



1 



%6o Cf t6e Ctial in a mtit ot Etslbt, &c. 

Bode ir. It is true mdeed, that by the CommcHi 
VO/>J Law, Battle does not lie in a Writ of Right 
de Rationabili Parte j or a Nuper obiit be- 
tween Coparceners, becaufe of the Privity of 
Blood. F. N. B. 9. G. Plow. 306. which 
might poQibly give Occafion to the other 
Opinion. 
Whence the - Mies joined on any Cuftom of the Coun- 
Juiy ought to ty of Kent were, even before 4 yinn. c. 16. 
coTO for the ^ y^y^ \^q^ ^[^ by ^ jmy Qf the Body 

Cuftom of"'^ of the County; as appears by the Record 
j^^. formerly mentioned, p. 99. between Beddj/l 

and CroutbeTj Mick iiH.%. B. R. Rot. 
88. Where the. Iffue being on the Cuftom 
of Kent J it is entred on the Roll, that the 
Court of B. R. before they awarded the Ve- 
nire to the Sheriff to return the Jury, con- 
sulted with the Judges of the Common Pleas 
about the Manner of it, and then becaufe 
the faid IJfue touched and concerned the Com- 
monalty of the County of Kent, awarded the 
Venire de Corpore Comitates. 

And in this the Court ieem to have imi* 
tated the antient Pra6tice of the Juftices in 
Eyr^j who on Queftions concerning the 
Cuftoms of this County often confiilted (as 
the Records teftify) * totum Comitatum\ 
by which ExprefBon may poITibly be meant 
all thofe that were bound by the General 
Summons to give their Attendance on that 
Court ; and who they were appears by the 

Writ 



* Ante 54, 649 141, 194, 222. And if they made 
a ialie Presentment, they were fined. V. Poft « 
laod Stat. Weftm. I. (> Ed.i.) c, i8. 



sot tfie Ctfal in a (QUrft of Efs^t, &c. 25z 

Writ in BraHon^ Ub. 3. c. 11. /tf^. 109. *. .^^'^P' 
Rex Vic. Salutem. Summoncas per bonos 
Summonitores, omnes Archiepifa^pos, £- 
piicopos, Abbates, Priores, Comites, 
Barones, Milites, & libere Tenentes de 
tota Balliva tul, & de qudlibet villd qua- 
tuor legates Homines &f Prapqfitum^ & de 
quolibet Buigo duodecim I^iles Burgenfes 
per totam BaUlvam tuam, or omnes illos, 
qui coram Juftidariis Itinerantibus venire 
fblent & d^nt, quod fint apud talem lo- 
cum tali die, ' &c. coram dileftis, &c 
quos Jufticiarios noflro^ conftituimus, au- 
dituri & fiifturi praeceptum noftrum.' And 
agreeably to this Writ, it is claimed in the 
Cujiumal of Kmt^ that the Commonalty of 
Gavelkind Men, who hold nothing but Te- 
nements in Gavelkind, are not bound to 
come to the common Sununons of the Eyre^ 
but by the Borlholder and four Men of the 
Boroi^, except fuch ^owns as ought to an- 
iwcr in ^t Eyre by twelve Men. 



CHAP. 



t6t 

Biok R, 

C M A P. VltL 

iDt fome w^ittfiti tdatfng to €af 

OfEnmptionTlY Statute i$ ti. 6. 5« Pethag wcrt 
frofli ^enrmg J3 not tD bc ccKnpeDcd to ierve on tn^ 
•JjJ^"^ qudfts in Attaints^ oy Reafon of landt 
^*'*** which thcjr held c( me Temro oi Gavel- 
kind^ But this was rather a CoiifimiatkMi 
of in old l^rivilcae under tfafe Commoil 
• Ptounb. Law, thaik (as &&* Lmbard ^ feems to 
S^a. imagne) a new (jlrant^ for the Prntnix 

tb9 Trku of Iflues m Attaint) b for ViptUi 
muUuor MSUusj which can fearoe oomfM^ 
hend Gavdkind Tenants. Indeed dio* the 
Writ be ^ it &ems the ^beriff may letura 
Gentlemen^ and call them Itnig^ts? and k 
is hot traver&bic whether thejr be iCnigjbi% 
or no. Bro. Droiu i S. 

But whether this was a Privilege by Caccy- 
tnoq Law or Statute, is not material, it be* 
ing now taken away by jt% H. 6. 2. which 
takes Notice of the Inconvenience occafioned 
bf 15 H. 6. for that feeing within die 
Owity of Kent there were but 30 or 40 
Perfinis at moft^ who had any Lands or 
Tenements out of the Tenure of Gavelkind, 
becaufe the^ greater Part of the iaid Gxmty, 
or well nigh^ all, was of the Tenure of Ga« 
velkind, thefe Perfons were to their great 
Impoverishment continually impanelled in 

the 



(PC €Mm teUtinff) &C- ttfj 

the fiud A^oosi and theitfwe this Statute Ch»p. VI|L 
cna/£tSy that thofe ^riio hare to their own V"V^Ni 
Uie, or to whoie Ufe others have, twenty 
JPouxids a Yes^ of the Tenure of Gavelkind^ 
Ihoukl for the Future be re(un)ed and impa«» 
ndkd In all Attaints. 

In 16 Ed. 2. Fitzb. PrefarifHm% 52. ttofComiiKNi 
Is pleaded tp be the U%e of Gavelkind^ in Gavelkim 
that no l/im ihaD have Cbmnmi in Land l^^^^ 
pf that Name. But, as Mr, Lmbard^ 
Permnb^ ^ prf]g)erly ohfenne&. the ogotrafy 
is wdl known in Kau at this Dayt and tho; 
|n many Placet 

There was likewiic anotbqr Oaftocm 

Ibmewbat fimiiar to the fonuer, concern*^ 

Iqg Oumnon in Guvplkind f^ands in KniU 

|5>und by Verdi^ in the Cafe of Thomas (^ 

Froerfbm^ 17 Md. *, Afinw. 508^ Th« 

AfXiwithfbindiqfl; a NIan and his Anoeft^xi^ 

^ofe Eftate he baa^ have Tkn^ out <^ 

Mind had Gomnoii in Gavelkind land9» 

the Lord of ^ Soil may endUe at hif 

XDifcittkm, and hoU it in Sevciaky. And 

9\ that C^ Paoiam were given msunft 

ihe CbqmxNier for drlboyiv^ a Treaw cift 

Up bv the Lord on fiich an OocafKvv Biit 

i ake the Vbff to be contnuy a; thiy 

Pav. 

In BtTsb. jPitefcrMw^ 52. above-mentioQ^ ordmuig of 
cd, it is likewife ideaded to be the U£^ in Gu^ ^»>»l 
Gavelkind, that if aManfindsthe Catdeofjj^'^' 
«m^her ioiag Damage on his Land, ^^\Sdui ^ 
inay law&ny epc^ale and drive them o^Lmdi. 
vrimout impoimding them. Which Mr. 
J4mhr4$^ l^amt. ^ obfoves xo be 

yet 



964 £f CtiSmtiis relatins to 

Book n. yet the Praftice, though he thinks it dircft- 
'^■'^^V''*^ ly contrary to the Rdc of the Common 
Law. 

But it is certaiH, this is not a Ufage peculiar 
to Tenants in Gavelkind, but a Liberty, 
which the Common Law allows to every 
Man : And (o it was m iyrringhanis Qfe, 
4 Rep. 38. ^.'refolvcd, as the Book fays, 
without EKfficulty, that vAxtvi the Cittle of 
a Stranger come into a Man's Land, and do 
Trefpals there, the Owner may, with a litdc 
Dog, chafe them out, and ihall not be com- 
pelled to diftrain them Doimage-fefanL And 
the fame Point is adjudged Popb. 161. in the 
Cafe of MiUen and Fandrye. 
Of the Lori*8 I l^ve met widi, on Record, a. Cuftom of 
Right to the Gavelkind peculiar to the Weald of Kent; 
Trees in of which I find no Mention in any Book, 

£^e cSftMn ^*^- ^^^^ ^^^ Loixls, of whom die Drove- 
rt Gavel- dmnes in the ff^eald were holden in Gavel- 
Idnd. kind, Ihould have all the great Oaks, Aih, 

and Beech growing in liich Drovedennesy to- 
gether with the rannage thereof; and the 
Owners of the Soil, only the Underwood, or 
at moft the Oak, Alh and Beech, under 
forty Years Growth: Which Cuftom may 
properly be introduced, and the Original 
thereof explained by Mr. Soimer^s Account 
of the Namrc of thefe Drovedennesj being in 
Subftance as follows : 

rsJ. lami. The fTeald of Kent was, for a great while, 

i^ir«ir3. 21 1, nothing but a Defart and unpeopled Wil- 

demefs, called Siha RegaliSj as appertaining 

to the King, arid acknowledgit% no private 

lx)id 
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Lord or Proprietor : And it was ufual in Chap. VIII* 
antieiit Royal Donations of Manors lying ^w/'^V'X/ 
exit of the tVeald^ to render the Grant more 
compleat by an additional Privilege of Com- 
mon of Pannage [/. e. a Liberty of keep- 
ing and fetting Hc^ with the Maft of the 
Trees] in one or more * Dens in the WeaU. 
Which Term 'Dmne fignified a woody Val- 
ley, or Place yielding both Covert and Feed- 
ing for Catde, elpecially Swine : And thcfe 
Henns fet out for .the Agiftment of Hogs 
and other Droves of Catde, were thence 
called * Drovedennes^ and he that had the Cu- 
ftody and driving of them to and fro, (the 
Hoghecd or Neatherd) Drofmannus. And 
there is fcarce an antient Grant in either the 
Church of CanterburfSy St. Auftin\ or Ro- 
cbefter^s Regifters, of any confiderable Portion 
of Land, without the Addition and Atten* 
dance of fuch a Liberty. Somn. Roman Ports 
and Forts in Kent, p. 107. ubi fuftus. And 
it is probable thefe Grants conveyed not only 
the Pannage, but the Property of the Trees 
themfelves, the Lord being equally entided to 
both, as appears by the following Records. 

^rin. 7 Ed. 3. coram Rege. Rot. gg. Kane. 
In an Action of Trefpafi brought by James 
de Echyngbamj againft the Prior of Cbrift- Trcfpafi for 
€burchj Canterbury^ and others, fcr cntring cutting Ti«ci> 

M m his ^^• 



* Fid. Somn. Sax. Di£f. under the Word Dref^ 
Jemte ; and his Treatife on Gavelkind i r/. Cc, Litt. 
4. b. iaySy Dro/dtn, Drufden or Druden^ figni£es A 
Thicket of Wood in a Valley : For Druf or Dru^ 
figjnifies a Thicket of Wood, and T>en a Valley. It 1$ 
(^ed in Domefda^^ Denafyhja ; as fee in Spelm, Ghjp, 
under the Word Dena^ 
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dant pleads^ 
That the Place 
where, (sTr. 
is a Dronfe^ 
Jinn holden 
of hiniy and 
that by the 
Cuftom of 
Gavelkind 
the Lord is en- 
titled to the 
great Oaks, 
A(h» and 
Beech. 



laDf CuSomsi relating to 

his Qofe at Benynden^ and cutting down tod 
carrying away his Trees, to wit, &ch a 
Number of Oaks, Afhes, and Beeches, which 
grew in the £dd Clofe ; ^ Quoad prsedidas 

3uercus, irsDdnos &: fagos, praedidus Prior 
icit, quod kxrus ubi, &c. vocatur Knolle^ 
in quo loco eft quidam Dravedeme^ qui 
de ipib Priore immediate tenetur, & di- 
cit, quod cnmes Domini^ de quibus les 
Drovraennes tenentur immediaii^ juxta Cm- 
fuetudinem patrU de Gavelkynd habere de- 
benty (^ a tempore quo^ 6f r. b^ere cemjueve- 
runt omnes grofjas quercus^ fraxtnoSy i^ fagos 
crefcentes in Drovedennes ; 6? Domini foli 
illorum Drovedennes fubbofcum in eifdem 
crefcens habere debent, & habere con- 
fueverunt : Et quia prsdi^his Drowdenn 
apud Knolle de praedi&o Priore immediate 
tenetur, ipfe praediAis die & anno, &c 
fecundum Confuetudinem patriae uiitatae de 
Gavelkynd, eundem Drovedenn intravit, & 
groflfas quercus, fraxinos & fagos in eodem 
crefcentes, ut arbor es fuas proprias^ in forma 
pra^idbi fuccidit & afportavit, &c. prout 
ei bene licuit, &c. 

' Et y^r^^j dicit, quod pradidhis Prior dc 
injuria fua proprii arbores fuas proprias in 
proprio folo crefcentes, & non arbores ipfius 
Prions, &c. modo quo idem Prior fuperius 
allegavit, &c. fuccidit, &c Ideo veniac 
indc Jurata, &c.' 
Pafc, 44 Ed. 3. Coram Rege. Rot. 36. 
Trefpafs for Kane. ' Tbomos Bakere de Cranebrok atta- 
cuttingdown « chiatus fuit ad refpondendum Priori Ec* 
* clcfiae Chrifti Cantuar. de plaato quare vi 
^ & armis claufi^m ipfius Prioris apud Qrane^ 

< broki 



Plaintiff re- 
plies ile i 
fud 



tfll 



IS ae tm, 
frOf, Gc, 



Trees, i^c. 



hroki ftc^, & arbores fuas ad valenciam C^^V- VIII. 
viginti librarum (uccidit & alportavit, & ^^■^^'"V'^J 
alia enormia, &c; £t unde idem Prior 
quericor, '&c. 

* Et praedi&us thomas venit & defendit The Defcn- 
Tim, &c & quoad fraftionem daufi ^cit,^^P^^» 
quod ipfe in millo eft culpabilis. Et quoad p|^ ^j^^^ 
iuccifionem arborum, &c. dicit, quod fo- the Trees 
Iu(n in quo, &c. eft iblum ip0us ^Tboma^ grew, was his 
in quo folo, ipfe arbores prsediftas fuecidit ®*^> ^^• 
& aiportavit, ficut ei bene lioiit, &c. un- 
de petit judicium, &c. 

* Et Prior, non cognofcendo fdum prae- '^^f. Pontiff 
diftum fore ejufdem "Thma^ dicit quod [^^^ Jj*^^ 
fokim ilhid eft quidam locus vocatus Omen-^ Dr&veiennt ; 
dennejhok^ infra dominium iffius Prioris de and he the . 
Cranircky & eft Drofdenne^ & in quo ^*^d»^'- and 
loco, & aliis locis, ubi Drofdenne eft infra JJ^gJ',^^' 
dominium fuum^ ipfe Prior & omnes Pre^^ ggg^ i^^ ^j^^ 
deceilbres fui, Priores Ecclefis Chrifti Can* Dfwaftns 
fuar. a tempore quo, &c. habuerunt, & within his 
habere debent omnes hujufmodi quercus ^^^^h^ 
& fag^s in folo iUo crefcentes, pro vdun- ^ pLinaee, 
tate {xA fuccidendi & a^rtandi, una cum 
pannagio inde proveniente, & nullus alius ; 
& qu6d (Hxuies tenentes in folo praedi Ao 
reddunt difto Priori pro pannagio illo 
quendam annuum redditum ; & ex quo 
difhis Tlxmias cognovit iuccifioneni & af* 
portationem arbcNTum prasdi^tarum, petit 
judicium & damna fibi adjudicari, &:c.* 

Afterwards the Defendant pleads. That 
he is but Tenant for life of the Premifles, 
and pray$ in Aid of them in the Reverfion > 
but they not appearing at the Day given, 

Mm 2 Conn 
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Defendant re- 
joins, that the 
Owners of the 
Soil of the 
Drovtdius are 
entitled to all 
the Trees un- 
der 40 Years 
Growth, &r. 



Thet^hintiff 
Ays, That 
the Lord 
ought to have 

aUOiOcaQd^ 
Beech, of 
whatioever 
Growth, iic. 

liTue. 



iDf Cuff omis relatf Its ta 

Conjideratum eft quod fr adieus Thomas fobu 
refpcndiat. ' 

^ Et idem ^tbomas dicic, quod Domini 
prasdifti Ibli dcDrofdenne habent, & habere 
debent omnimodas arbores de crefcentia 
quadraginia annorum & infra^ in iblo illo 
crefcentes ; & dicit, quod ipfe eft Dominus 
Ibli in quo, &c. in quo iple ^Ihomas iucci- 
dit hujufmodi arbores de tali crefcentia^ 
&c. ad valentiam duodecim denariorum, 
ficut ei bene licuit ; abiq; hdc, quod prs- 
di6hjs Prior hujufmodi arbcH^ de tali ere- 
fcentia ibiflem habere debet ; unde petit ju- 
dicium, &c. 

• ^ Et praedifhis Prior dicit, quod ipfe ha- 
bere debet omnes quertus £s? fagos^ cujuf- 
cunq'f crefcentia fiierint, in prasdi&o folo de 
Drofdenne crefcentes, &c. oc fic dicit, quod 
prasdifhis 3}fOfnas de injuria fiia propria, 
'&c. & hoc paratus eft verificare per pa- 
triam, & prsedi^tus Thomas fimiliter ; Ideo 
veniat inde Jurata, &c.* 
And this Right of the Lord to the Trees 
in the Drovedennesy together with the Pan- 
nage, is acknowledged in a Roll of Pleas, 
3 Ed. 2. before fVilliam Inge and his Com- 
panions, Juftices of Oyer and Terminer^ Ipe- 
cially appointed ' ad inquirendum per lacra- 

* mentum proborum & le^ium hominum 
^ de Com. Kane, qui malefadtores & pacis 

* perturbatores arbores Roberti Arch^if- 
^ copi Cantuarienjis apud Hacbehvoldenney 
^ Cranhrok^ and many other Places in the 

* WeaUy * fucciderunt & afpomvcrunt/ 



And 
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• « 

And fFalter Lucas and others, (being pre- Chap. VIII. 
fent^ on the Oaths of the Inqueft for Tref- ^-OTXy 
pafles of that Nature) ^ attachiati fuerunt ad 
reipondendum praodiAo Archiepifcopo de 
prsedi^to placito ; unde idem Archiepifco- 
pus per attomatum, &:c. queritur quod 
prsedifti fTalierus & alii (fucb a Day and \'^^r\^ c 

V \ u • r A 1-- 'r • • theArchb. <» 

Tear) arbores ipfius Archiepifcopi, viz. q^^ ^^ ^^^ 
quercus & fagos ad valentiam quingenti ting down his 
librarum, &c, fucdderunt & a^rtave- Oak and 
runt, &c Beech, £sr^. 

^ £t Walierus & alii veniunt, & defen- The Defen* 
dunt vim & injuriam, &c. & bene cog- dants confefs 
nofcunt^ quod i^t tenent terras &? tenement a ^^^^^^ 
fua in fradiEla Villa de Hacbehvoldenn & ^^ Archb. 
Mereden' de pradiHo Archiepifcopo^ &f quod and that the 
arbores in pradiSis terris ^ tenementis'^^^^^^^^oa 
crefcentesy una cumprqficuo Pannagii^ ratione ^l)^^^ 
Drovedenn funt ipfius Arcbiepifcopi^ fed di- j^rweJinn % 
cunt, quod nullas arbores in pnedidis bolcis but plead, 
liicciderunt, nee aliquam tranfgreflionem that they cut 
ei fccerunt ; & de hoc ponunt fe fiiper pa- w>ncdown. 
triam, & praediftus Archiepifcopus fimili- 
ter, &c/ And the Jury find them guilty Vcrdia for 
of the Trefpals, and affefi the Damages. the Archb. 

. The following Pleadings are Part of the 
£tme Roll, and are a further Evidence that 
this Cuftom. was looked upon as originally 
incident to Lands of the Nature of Gavel- 
kind. 

Nicb. Aucber and Bertran de TFylwynton Trefpafs by 
were in like Manner attached to anfwer the the Archb. few 
fame Archbilhop, for cutting down and car- f^J^jng^o*^? 
rying away his Trees growing in Cranbrok,^^ *^ \ 
Hacbelwoldenne^ Rohynden and Meredenn^ viz.^ 
Quercus ^ fagos ad vaL quingenti librarufn. 

The 
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TlkeDeieii- 
dants plead* 
Tlut the 
Lands where^ 
(^c. were 
formerly Ga- 
velkind, but 
converted to 
Knights-fer- 
viceby the 
Gnwt of a 
Predeceflbr of 
Che Archbp's. 



fl)f Cnffonttf telatfns ta 

The Defendants plead, ' Qu6d pranMus 
Archiepifcopus injufte queritur, &c dicuitt 
enim, qaod JVilPus ie Cqffmgbamej avus 
PetrtmilLe uxoris ipfius Nicbeiaiy & Bene- 
diSla uxoris pfaedi&i Bertrams, quondam 
tenuit centum & vi^ti acras terrse cum 
peninentiis in Rolindenm in Gavelikend de 
praedeceflbribus ipfius Archiepifcopi : £t 
quod SanSus Emondus quondam Archi* 
epiicopus CoHhior. prsedecefibr praedi&i 
Archiepifcopi, concelTit pt2edi6ko PFilPfm 
di Cd^ghame fx^i£tas centum & viginti 
acras terras quas de ipfo Archiepifcope 
tenebat pri^ in Gavelykende, quod eas 
haberet & teneret fibi & haeredibus fuis de 
iplb SanSo Edmando Archiepiicopo, & fuc^ 
ce0bribus iuisy libere & quietf per fervitia 
vicefimas partis feodi unius militis, & de^ 
cem folidorum & ckiorum denariorum per 
annum, & quod idem WilPus & haeredes 
fui haberent eandem libertatem in eadem 
terra, quam habent alfi Mifites de feodo 
Ecdefias CMfti Cantuar. per qjooddam 
icriptum, quod proferunt in msc verba, &c.' 
Whioi Grant recites the Charter of 
Vid. ante ^z^Jchn to Hubert Archbilhop of CanU 

empowering him and his Succeflbrs to 
change the Tenure oi Lailds holden of th6m 
from Gavelkind to Knight-fervice, and theii 
grants to IFilliam de Cqffingbame^ to the Ef- 

AndAatfinccg^ above: * Unde cficunt- quM prtediftus 
that Tiitte the r^^T^^jn; X^ ^^^^^^ ^«^ pi^viiw 

Owners of the ^*'^^ de Coffngbam^ p<xt conceiilonem 
iMiAi coft- ^ praedidam, tota vita iA arbor es in praedidll 
ftaatiy feiibd < terra aefcemea pro voluntate M fiiccidit; 
theTree». < gj afportavit: Et pcrfk mortem ejuidem 
^ Wilfi cpiidam RadulfiuSj Sim ejus, fimi- 

* liter 



^atieliifn)! nolo obfolete. . 17 > 

liter iucddit & proftravit prp voluntatc alt^ VIIL 

iiia i poft cujus mortem Ipfi Nicbolaus & ^*-^>rN^ 

BeriranHs^ rations preedidtarum PttronilU 

& BenidiB^ filianim & hasredum prae- 

difti Radulpbi^ quas duxerunt in uxpres, 

iimilker fucciderunt & proftraverunt, ficut 

eis bene licuit ; 2( quod ipli nullas arborea 

ipfius Archiepiibc^i in praodidUs centum 

& vi^ti aais terras, nee alibis iuccide- 

runt nee a^rtaverunt: £c de hoc fe 

ponunt fiiper patriam. Proferunt edam 

2uandam coniirmationem Ecclefiae Cbryii 
'antuar, quas praedidam eoncdTioneim 
teftatur* 

^ £t Arfjiiepifoopus dicit, quod ante prac-^ The Archbp: 
diflam conceffioncm pwediai SanlH Ed- f^* That 
nmndi pra^ecdOforis fiii, & poft, arbora in ^^^ ^^ 
dida terrsl creibentes (empcr fiierunt pne- Onmc th« 
deceffi)rum ipfius Archiepi£bqpi, & fimtliter Trees cfaeie 
liia* proftrandae pro voluntate lua ; abfq; hoc, g|^*"8 ^*«^ 
quod pradifti mifus de CaJ^gbame^ aut ^^ ,^ 
RaduipbHs Sim ejus unqiiani ftficpiid de eif- and travel 
dem fucciderunt, quoufq; pnediffci Nicbolaus that the Ow-* 
& Birtrofius de injuria fdi propria arborei nets of the 
ipfius Roberii Archiepifcopi, tarn in pra:- ^^ H^J; 
dictis centum & vv^tx aais terrae, quam themr 
alibi creicentes vi & armis fiiccidemnt & 
aiportavenint ; 8t de hoc ic ponit fiiper pa- 
triam : Et Nicbolaus & alii fimiliter. ^^^* 

* Poftea,&c. wniunt JURJTORESy Vcrfia, That 
qui dicunt fiiper facramentum fuum, quod the Aichbi- 
quercus &cfagi in praediftis centum & vi- ^°^^j][^*'* 
ginti acris terne funt arbores ipfius Arcbi- ^"^x^l^ 
epifcopi^ &: quod ipfe & prasdeceflbres fui without Let of 
a tempore, cujus non extat memoria, pro- the Owners^ 
I ftemere iblehajit arbores in prasdifta terra 

• CTcfcentcs 
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Bookir. < citelccntes, & vcndcre pro voluntate fill/ 
^^'''"V^NJ* abfq; impedimcnto five calunipnia prae- 

* diftorum Nicholas & PetronilU^ Bertram 
And have ta- < & BenediHa^ aut anteceflbrum fiiorum : Et 
ken Amends c fl aliqua tranfgreffio fafta fiiit in prsedi£tis 
for tty Tief. ^ j^^ j pr^iiaos Nicbolaum & .B^/r^- 
pafs done to , *i * r i- -i a i« 
Sem, *^^9 v^ P^r quolcunq; alios, idem Archi- 

^ epiicopus & prsedeceflbres fiii inde cepe- 
^ rint emendam : Et dicunt, quod praedecef- 

* fores ipfius Archiepifcopi, & ipfe fimiliter, 

* femper huculq; percipere folebant, & ad- 

* hue idem Archiepifcopus percipit medieta- 
Andhaveta- * teixi totius Pannagii in bofcis praediftis: 
ken the Pan- ( Dicunt etiam, quod prasdiiftuS NicbolauSy 
"*^* ' &c. fess^inta quercus & &gas, crefcentes 

* in praedifta terra, vi & armis proftxave- 

* runt, ad damnum ipfius Archiepifcopi cen- 
Judgmcnt ac- « tum & decem librarum, &c/ And there- 
cordingiy. ^p^j^ Judgment is given for the Archbi- 

ihop. 

it 

There retipain indeed at this Day no Foot- 

fteps of this Right ; the Reafon whereof is 

well accounted for by the following Paflagc 

of Mr. Somner^ fit)m the Place above-cited, 

Roman Ports, In the Times df Edward the Third and 

t^e. in Kent, Richard the Second, the then Archbifhops 

"^* of Canterbury^ and the Prior and Convent 

of Chriftcburch refpedively, amongfi: other 

like Lords and Owners of the WeaUiJh Dens^ 

finding themfelves aggrieved by their Tenants 

there and others, in cutting down and wafting 

their Woods, which, on former Feoffipents, 

they had exprefly referved from their Tenants 

to themfelves (tho* it is. more -probable their 

Titl© to them was from the above-men- 

4 tioned 



doned Cuftom) in order to free themfelves Chi^ VIII. 
from further Care and Trouble in that Mat- 
ter of the Woody entred into a Compofition 
with theu* Tenants; and for a new annual 
Rent of Affize over and above the fcHiner 
Services, by Indenture of Feoffment, (many 
of whidi relating to the Archbifhop and 
Monks the Author had feen) made the 
Wood over to them in Perpetuity, either to 
be cut down, or left ftanding, at the Te« 
nant's ChcHoe. Ever fince which Time the 
Intereft of the Lord (6 compounding, has 
been gone as to the Wood^ it felf, and no* 
thing left but this Rent of Aflize, together 
"with the former Services. 

And a Cuftom of a contrary Nature is 
fet up at prefent in moft Manors of, if not 
thro^out the whole fTealdj under the 
Name of • Landpeerage ; whereby the Ow- 
ners of the Lan^ on each fide the High* 
ways, daim to exclude the Lord from the 
Property of the SoU of the Way, and of the 
Trees growing thereon. 



* a. e. iMdrnmns/t^ 
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CHAP. DC 

commotr t« all Kentifit 

Avuig now gone through the ieverat 

Cuftoms of Gavdkmdy I fhall» before I 

cofldude, take Notice of fome Cuftom$ 

claimed i» our Books, or on Record, as the 

Bight of aH Keniifi Men in general^ and 

noT partioilarljr appropriated to Tenants ia 

Gamkind. 

Whether In Trefpais for dig^ng the BaintifPs 

there be a Ground, the Defendant juftlEed under a Gi- 

^Jjpjj^ ftom^ that all the Kfcn of J&w/ have» Time 

mentofix outof Mind^ when ihejr fifh in the Sea^ 

Stakesonthe uied to dig la the ]Lands adjpiniog^ to fix 

Shore. Stako thsfe Syt drying the£r Nets. And it 

was agreed^ that by the Common Law thofe 

who fflh in the Sa mayjuftiiy eoming up- 

on the Land adjoining to the Sea i for fiich 

Fiihery is for the publick Good, and ibf 

die Su ft e n a n c e o£ all the Suhjefts of the 

Realm: But there was a Doubt in the 

Court, whether d^ Cufiom to d^ was good, 

as being in Deftru6tion of the Inheritance. 

,8 Ed. 4. 18. i. Bro. CuptHy 46. The 

Cafe is not finally determined in the Book, 

but the Modern Practice may decide the 

Quellion ag^inft the Cuftom •, for they who 

^ ftc Stakes on the Shore betwixt hi^ and 

low Water-marks, for the Ufe of their 

Kidel-Nets, now pay an Acknowledgment 

tor the fame to the Lord of the Manor. 

8 £^.4. 
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t £d. JL ^3. tf. It is pleaded to be the Chap. IX. 
'Cuftom of JKm/, that when Enemies come p^^^^^ 
to the Sea-Cofltft, it is lawiid ibr aH them of j^^^^ ^ ^^^ 
Kent to come on the Land acKoinii^ to tbt Bulwarks in 
Coafts, and there to raife Bulwaiks for the stUumfibz^ 
Dtfence <rf' the Country. But tins is ccr- S^ift Enc- 
tainiy the Gommon Law of the Realm 5 *"** 
Ncccflity and the Safety rf the PuMick ju- 
ftfl^ing tiie Dtamage done to prhrate Fto- 
pcrty, ^ I iff. 7, 27. h 12 Rn. iz. 

In the jeventii Year of EAv. 3. bdlbre of Ei^k^ 
the PndenQnent of Ef^kjchht was tsksnjeUn. 
away by Statute, and when the Law required, ^«* ^'*'- 
fbr die Safety teif Foreigner^, that evervPer- '^ ^'' 5* 
ion flain Ihould i)e proved by liis Roatiojjs 
to 1)ave been of Engjf/b Buth, otherwise 
the Country were amerced for iiis Death, 
if the Murderer were not taken in due 
Time *, the County of fbnt dbimed bdfore 
the Juftices in Ejre^ to be jcxenipt ibom the 
Ber9 dl this X^aw \ but becntle this Claim 
^was notorbiifly ^e^ tfhqr were fined ibr it. 
fan. Kane. 7 ©I 2. Ptac. Coron. «#/. 1. in 
principip. * ^ TOTUS COMITATITS 
^ prawntat, qu6d ntilla Engkfdberia praefbi- 
^ tatur in Comitatu ifto : Et quia compec- 
"* turn eft per Rotcdos uhimi itmeris, & 

* etiam per Rotiilos de afiis Itineribus pcse- 
^ cedenttbus, qu&d Engbfcberia prasienutur 
'^ in Cbmitatu ifto de Feloniis cantiUn, &: 
^ bpcdt nuiJMiSj & per dcKs tx parte pa- 

• tris vel matris, ad judicium de TOTO 
^COMITATU/ But even diisfcemsdif. 

Nn 2 ferent 



* Eor the Sfgoification of this Expreffion^ fee bo* 
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Book IT. ierent fix>m what it was in ieveral odier 
Counties; for BraHon &ys, in yaUmfdam 
Com. prsfmtatur EngUfcberia^ Jhe mittuus 
fuerit maiculus, five foemina^ per Juos mafculos 
ex parte pairis^ & per duos fcnmnas ex parte 
matrisj &c. Lib, 3, c 15. p. 135. 
Men The Kenttjb Cuftumal daims, ttuit the Bo- 
exempt from dies of all Kentifi) Men be fiw, as well as 
]^f;^ the other Free Bodies of England: Which 
gnmi. Q. ^ ^^'^ formerly, while many of the Subjefb of 
this Kingdom remsuned under a State of 
hereditary Bondage, a moft glorious and 
valuable Birth-ri^t. And the Oaim ap- 
pears to be well iounded by 30 Ed. i. Fitzb. 
ViUenage^ 46. In a Writ of Niefe^ the De- 
fendant pleaded, that (he was fi-ee ; and the 
Jury found, that the Father of the Defen- 
dant was born in Kent ; whereupon, with- 
out fiirther Inquiry, the Court gave Judg- 
ment that fhe was free, for that there were 
no Villeins in Kent. But tho' it was fuffident 
for aMan in order to avoid the Objection of 
Bondage, to £iy that his Father was hoscn in 
Kent \ yet Mr. Laniard |i|, doubts whe- 
ther it would ierve in that G^ to iay only, 
that he himfelf was born in diat County, 
But that Doubt is rcfdved by 7 H. 6, 33. a. 
Where it is iaid, that in the County of 
Kent^ they have a G^ftom ths^t every one 
born withm the County iQiall be free, not- 
withflanding his Father was a Villein ; and 
Martin Jujlice anfwers, that this is by Par- 
liament, and a Statute made fpr that Pur- 
pofe. And it is the more probable 'this IVi- 
vilege might have fuch Commencement, be- 
P-72# 73*74- Qufc Mr. Sonmcr has ihcwn beyond Contra- 

di^tioa 
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. didion by feveral andent Records, &r« Cli^« IX« 
that there have been Villeins in Keni fincc the ^^^''^V'N/ 
Conqueft. 

There remains another Frivilq;e formerlv The Right of 
claimed by the Men of jKw/, redounding lo *• ^^^^. ^ 
much to the I^our of oiir County, tlmt I thcVai^g^ 
cannot pais it over in filence, thou^ pofllbly of die £iiig*< 
not altogether proper for a Treatife of this Bactk. 
Nature : It is that of being placed m the 
Van-guard of the King's Army. Which 
Right, together with the Occafion of it, is 
takqn Notice of by an Author who wrote 
about the Time of Hen. IL ^ * Enudus 

* Quanta virtute Anglorumj Dacos^ Danofq\ . 
^ Irc^rit, motuijq; compefcuerit Noricarum^ 
^ vd ex eo perfptcuum m^ qu6d ob eff^fgat 

^ virtutis meritum, quam ioidem potenter ■. 
^ &patienter exercuit Cantia no/tra^ prime 

* €9bortis honor em^ €? primos congrejjus hh 

* ftiumj ufq; in hodiernum diem in omnibus 

* praeliis obtinet.' Joannis Sarisburienfis 
PoUaraticuSy Ub. 6. c. 18. And Camden 
in his Britannia J under Kentj from an an- 
cient Monk + bears Teftimony of the fame t ^^ff*- 

Kight. ^'f*^ 

Indeed the IMiiife of the ancient Method 
of leading forth the Forces of this Kingdom 
according to their Counties, has caufed a 
)d|ig 9ufpen(k)n of the Kentift> Men's Right of 

being 



* Others itaid Cmdmsi Mr. Stlshn^ in bis Notes on 
Praft9t^% P§^faAkm ud fiud^ thinks it Iboald be 
Cmidus for King Cmae ; but (with great Deference to 
}im) that is repugnant to the Senfe. I imagine it 
Ihonld be Edmumku (for Edm, IronjUe, Camue*s Anta- 
|;o)|ifi) writtoi in the o](l amtnfied attnner Ed^dm. 



27$ m Cttffamie; common to^ &c. 

po*. H. tcing nwrflrilled in ilic Front of the ftittfer 
i^^^'^'V'^ BuciN^hetSier, if htmt Times ftocdd revive 
the old Order, they may not ftill beentided 
to their fcrmer PrerogatiTC, I leave to the 
Docifion of the Gcndemen taf Ae CoH^ of 
Arms, 3s a Matter hi ip r epe i to be determi- 
ned by one of a peacefid Trofeffion ; imd 
liope I have done efficient in continuing tny 
G auntiy i n eifs Claims Bat as the Honour is 
sttc;nded widi^me Dmger, it may poffibly 
be yielded to them ^vmhout Di^pine. 

It is on Atooant of diefe two laft men- 
tioned Privil^es * that die Poet Hft^ttm bt- 
ftows this honourable IBcgitM on our Cbunty, 

FoIjrallMa, Cf aS the Ed^oOi Shires h4beufitnuufd 
Cam i8. ^tbe FREE, 

And FORE-MOST eoer fUted, wba tbef 

iJbaR ncJeafd be. 
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irioos Read- -——------—------—---—*-— ------^ VaiioiisRead- 

tt in ToiiePt ingi in the 

&ioii,i5s6. •THE M.S. of IiV 

Ciiiaiaal oi K E N'fi 

From t/k. Lamiard^^ ^^^Vf^ ^^ ^ 

Tie Tide b Tianlktion. The Title Is 

£/ iSr/ C«- . Cufiunt ks ^figfs^^*^ ks ci$fbmM^ In^ Et Us C^ 

km omitted. . . Am/ omitted. 

trtK^ 4i^ cmmMUltc of fteat^ ctaimetli to'' 
fms U commmM de JCmr, ckimem 

* As I liave fobjoined this Ctf/hmal to my 
own Work, it may poffibly be expelled that I 
ihcxild &y ibmftiuhg concerning the Nature 
And Authority of it i e^Mcially as the Latter has 
been attacked by Sir Henry Sfelman^ who in his 
Treaiip of Feudst i. 14. iays that there are ibcfi 
SiiKre&ces between ToUePB and Lambarjr% Co- 
|^fes» that both their AothMides may be quefli- 
•bed. Bat what PoundatioQ there is fer this 
Aflertion, is left to the Judgment of the Reader^ 
on the View of thole Difirences^ whkh are here 
noted in the Margjn* 

I have not been negligent in my Endeavours 
to findout whether tlus Otfiumidht any where 
on Record* Mr. LMntard*s Copy mentions that 
the Uiages therein contamed were allowed in 
£j^% in the zifi Year of £y. 1. It happens that 
the Records of^that tier are perfefily preferred, 
and I have perufed them all, nnz. the Chief 
Juflice's {Strewicke) Roll, the Rex Roll, the 
Roll of the ' Pkas of the Crown,, uod the Slu9 
Warranto Roll* but there is no &ch Record a- 
mong them* nor among thoTe of any other Iter: 
And the Language of &e Cmftumal being difie* 
rent fi-om that wherein the Proceedings before 
thofe Juftices were Recorded, (^which were ever 

in 
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|iat»e in ^ Vetiemenii of CteMkfiift, # 

auer en tenementz de GAuylck^nde^ e 

in 

in Lath,) leaves us little Reafim to beliewthat 
it had it*s Original there. 

Lord C9ii gives it the high Appelhtion of 
Statutum iU Confiutudinilms Kancue, bo^ it 
ftems, on no othef Foundation, than that it is 
ibmetimes to be met with in old CoUeftions of 
Statates. as are many ochei* Matters which were 
never enabled by Authority of P^liament, and 
it fo Printed by Tnteli lor I have examined 
the nurliament Rolls of the 21ft Year of EJ. u 
fof which Date the Cufiuma/3i:ippeus to be by the 
Otmclufion) and thoTe of the preceding and 
fcbfequent Years, beine much the fiune as are 

Sibliflied by Rj^, under the Name of PUuita 
mrlUuitinimrim^ and it does not oocurr there. 
I then hoped to have feond it at the 3k(vr» 
but on Enquiry was informed, that there wu 
no fudi Record in that Office. 

I have notwithftanding little Reafim to lament 
my Search, fince it firft brought me to the 
Knowledge of thofe Records of die Ktnti/b Iten^ 
which are inferted in this Book, and going to al* 
mo^ every Point of our Cndoms take away, ina 
great Mcdiire, the Neceffi^ of Authenticating 
the Cuftunudi which I imagine rather to liave 
^Tidi mtip been a private CoUedUon of iiich Things as 
f. 160. had been feund pn * totum ComiiaHtm, or were 

otherwile known tobethe Cnflom of Knu, than 
a Record of a publick Nature : And the Words 
of Mr. LmmiarJ's Copy, that thefe Cufloms 
were allowed before the Juftices in Eyre in the 
2ift Ed. I. feem to &vour a Conje£hire that 
thnr might be extraAed by Command of thofe 
Jfuages, from the Records of their Predeceflbrs, 
m the Information of their own and fiiture 

However, thus much may be faid for the pre- 

ient Authority of the Cufiumal, whether Au- 

. thentick in its Original, or not, that it has re- 

T^^~ f^ ceived fuch a Sandlbn from its Antiquity, as to 

Mrmkis^ Cn* ^^^^ jj^^u admitted in Evidence to a Jury, even 

C«rsw. ftom Mr. I4i«4«r/s Cbpy. ^ 

4 
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irarioosllctd. fiit|pr #ni of •aMWn^^ * «lMbM f n Vtriooi Read. 
" " " «» ^ffltfe Gauitektmleys^ ♦ allawes en M.S.Lmc.Im* 



* The Words Cftf feeftie 3Mm tf Sertofke, f IK0 mn« * Tk Words 
bccween die JBire. John de Sefewihf, e Jis com- between the 
Start omittfd. Stan, and 

yaiiiMi, ^ JtM€t§ in Cfre in Mfnt, likewife tlie 
fagnians^ 3^ufiice$ en Eire^ en Kent^ fbUowing 

Words Cefim- 

t|^ 2i« feete of Aftis C« l(^ 9oiiiie et/ofvoir fut 
k. 21. M U Rcy Ed. fitz. Utmaktcm 

•InsiNmfc.* VtM fo to top, tt»t all are omitted, 
^ I#i Csf]^ iliy Heitrie. * Cefiap^uoir^ que twtes • and tlic Sen* 

tfte boMeo of ftentflbiiifii lie free, ao tHll ^nimfi^^ 
tes cors deKenteys Jtyeni francz^uxi come ieo. 

ao tlie otbet free koofeo of Cnglani)e« 
jrx Msrrr^x fraunz con 2)ef2gteterre. 

^The wkole* *9nB tbat Hw ooBftt not t()e C()c|ieto>« The wholo 

P^ge con. Ef que il» ne duiuent le efibetour v^tc^g^ cm- 
teming tlie *«i«6« wm 

BfclMtor o. Of ti^e ftfng to cJntTe, no? etiet fn an^ tfme^J^J^ 
iDitted. le Roy elire^ ne vnhes en nul ^«wr/x^5; ' 

MH tl^v; 9ottbe ftfns Qmll take> 0? antb 
w fefoint^ mes le Roy frengne^ ou face 

to ht tafeen^ tmlb an one ao <f Q^atl pUafe 
frendre^ tiel come bty flerra^ 

\fm. to Certe Mm to 4at InIM) 4aU la 

de ceo qui Jbit miftier a lay 

neaMU* 9n^tW ti^V nmt ^eft UmMi 
^r»ir. Ef quilz fttfent lour terres 

an^ tUtf tanamenti ffiot ann Ml, WOy 
« Dwier so gjf i^ur tenements « * i/Mar tS vender.^ D«o«t sa 
Vender. ' Ydidar, 

Ottt liaance aoken of tfyir l^o^Mi t Aa* 
faunsb cofage demaunder a lourjiignerdges : 

feing unto t^ %otu§ tt»a taiiti ano t||o 
fsuues fiignoragos ^ les nn$z e le$ 

, 0« fti«i«t 
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i%t O0tmal of Kent 

V«rioi»Read.firrbicei Itte «tt of <^ fiuiie teiietllffllti« YaridasRni. 
mTofutiBjdit.Jirvices ikes des mefinei le teiument». M^.LimMM. 

9«^ fS^t aU, atll efeetf HT lijm, mkt it 
JSi qtu touz^ e cbejbun^ fttfeiP j>er 

mit ^ t^ ItfttB, 01 b^ plaint, ple^ ftj 

• A fcn ditit. Sre' le Roy, ou fetfUynUtleder fur ** ♦ A fondrat 

tfte obtafttftiB of i^efr tijt)t, w toel of *^^ ^ ^^ 
► Dcfoath. lour droit furchafer, auxihlett ^^delourf Dcfooz. 

i.O)!ie0» a0 of otftef men. *nt> tljce 
Seignerages, come des auf res gentz. Et 

Oaime alto, tftat t^ cowunntwlrie of 

* AxaSavsa it ci^fijgfif c ^^^y^ yj^^ la Commune do 
la ooxninoa- 

aonce de la CtMU tltmeit, iMtfCt) ftol^ Mttf Ot|)» t^>att 
Gavdkindc. Qauylekendeys, que ne tenent mes que 

teiicfiiettro of 4WbcUrfme nattne, otq^ not 
tenement Gauylekendepy ne deiuent 

to come to t^ common jbummonce of t^ 
venir a la commune Somonje del 

«fte. tot onelt ht tfte iBojtbomt, anj 
Eire^ mes he fer SorgefaUre, 5? 

fottte men of tbe IBoM^loe : ejxept t|ie 
iiiybommes * de la Sorghe : bors frh les The Words 

. ,. between the 

totoneo, iB^fci^ onst)t to annftoete b? ttoetbe Stars omitted. 
v///f« que deiuent ref^onderfer xij. . 

men in tiie «tre« 9nB tbet claime aifo 
kcmmts * f « /^ £/r^. £^ clament auxi^ 

' ' tftat if an^ tenant in (BatelMnD be at» 
que fil nul tenant en Gavylekendfeit at- 

tafntct of (elonie, U% tfte tollfcft be fuffetetb 
*/;;/ ^£^ felonie, fer que il fi/ffre 
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V|inoti8R«aa.tfMll{tn of Ml^, i^ Mini fbM fmbe alt Varioaskead, 
In r^ef$Bjik.* % If^Ji ♦ de mott^ eit le R^ tmzfts MS.LincJm. 

< Ftiife. ^i 8iOM> t trfi l^ite fo|t|)Mtb aftet tte t lues* 

thai0ux^ fin eir meintenant afres fa 

Heatli fl^U be f tifwrftaMe to all IK0 lanoeo i 
wort fiit enberite d€ toumfes terres tS 

tenettiettto li^fc^l^e \At in <VaMkfn!ie in 
Hnemenz^ que it tient en Gauylekende en 

Htf t in <tt|)etftance : f ^ Q^all \jiAi tfiem 
fee^ e en heritage : e les tiendra 

ht ^ fame fentfceo t cnSomeo, ao W 
fer mefines lesferuices et cujhmes^ ficome 

anticefto^o belt t^em : tobrteapon it f fofo 
fis auneeftres les tyndrom ; dont eft di5i 

in ftentf tb : tf^ fat^t to t()e bw^i anti 
• Sottde the en Kenteis • * )>e fader to J>e booghe, and * Son Ac Ea- 
Patber to the dcrtothc 

Bough, Sond tfee Tonne to t|je ploitgli* •nu it ht ftrte a Bondc, Son 
thsSoDQO to be fon to >c plogh. Et fi il rit the Son to die 
the Plough, J r D Lo^j^^ 

tBffe, foontjttrttft be (fee tnbotoeb b^ t*e 
femme^ meintenant fiit do^e per le 

Wxtf ((f be be of 9({e) of tbe one t)alfe of all 
-*Silfoitdcl heir^^^Jilfiitdage^delameytie, detouzi^^^^" foic 
Age a aver & dagea aver « 

tencr folonc le ^ lanbeo f tenemento toWcft bet buobano tcnir folonc le 
ibnrme «- /^^ terres e tenemenz que fin Saroun fmrmcavant' 

. «tf««/i//V.£tde. . * ^ - .^^ ^ ^ * ^ i..€^''V ^'.^^, 

cdes terns le '^^^ ^ flabelkf nb natttte in fee, to babe celes terns le 

Roy, £^r. ^'^^ ^ Gauyiehend en Jee^ a auerKoy, i^c. 
(but felfdy). .^ ^ ^^ accojWng to tbe fojme bereaftet ^ "^ ^^ * 
e a tener filonc la fiurme de 

beclateb. 9ttb of fucb lanbo tbe itfns 
futhdyte. Et de tiels terres le Roy 

O02 (ball 

* Perhaps it fliOQld be Juftice di mvru for it will be difRcoIt to fix 
die true Signifiattion of any of the other Words. 



VariottsRead. (|^ not l|ite tiie «cm« m» tMft, bit MdC VirioniRMl 

tbe gooM, w fi kef^ bin. San if mn 
l€scbaieuxjieam§ilefi4ttiantdit. E$ fi 

fMm of •^MkfttH^ eitiber ft^ f dMfe, e^ 
urir/ Gauylelufuleis fur fglonie^ ou 

Cqi {MpldM of tOmdiy W^^to |i(iii me 
/x^r Rgi de fehme^ fe futhrei de la 

of <^ cmmttt, f ke MiuiitMi^ fit tl^ 
•race. .^^^ e fti$ em cwate skmrnUe 

coiititie af 1^ tpi^ t lie cft^i^lpirk kt* 

failBeii : 0} pat Ijfmblft f tito t|^ ||oi^ 
ti^bi I cu fil ft met $n ftinu 

^mtk « aMitre tibe Unn t t^e ml«e, 
i™^ €glift,etftriw$laterre'^'^imkRemi^,^'^'^^ 

flSft.-^ tfteitfiiBftaUjrtetfte«mef tke teaJl oei^^ 

«2^J!lf ^ *V ^^^^ to» ^ /^ Wjl »»t emitted. 

^ ^T?* i!! **• ***^* •"• * •** '^* tetiemetlfti, te^ nemeBttct* 
^diii^fomces terres^ 1$ d$ tcuz fts tenemenz,ttitiam,m 

btemciit. f^r. getber Mtb «U bte SO0M aitb ibatreli : /«», enftm- 
(biitMel/.} enfembkment om torn ces cbateus^httam, Ot. 

Mjf 4^ after tift «eete ran tbe ua^, 4e 
i0nt qu^ afres Un^ e le iour^ U j^lus 

tKjpt %9i%, 0^ tMfM» 4«U Ivbe tNr 
frocbeyn S$ig. ou SeiguturSt^nt kur 



Cftbetc* of tlioCt boM ant teimnenti. 

JBfibefes de celes terres « tetumenz^ 

cbere turn ^Mt, todi^ it tmmaiatat 
cbtjitm Seigneur eeo^ que de tuy eft tetm 



• I 
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it wn tfiumt ill 9tlMMnu Me, m» te 
fiafiuntewmt en goi^lekendc murt^ e$ 

an fnl^tMtr of UiiMi «M tettemeiitc to 
>}i> inherite de terres e de temntetm d$ 

VeOMUMt, 4>t «U Itfi Cnii <b^ pm 
Gm^lektnde^ pa toU9 fis fitz f^rtent 

* Mr. Smuuf, p. 170. pm us fiom mi aa- 
dcnt Copy of the Cig/imM/, Ibmerlf Rgpftied 
in a Bode beknging to the Abbr^ of Sc. .^ 
JHm, CmMiirhay^ another Qaoie, rollowing the 
Words, eft delid teAo finsmen, ntm, E fihom$ 
•mfimmtjni Jekim it fn mijkii^ fm ilfofwuf' 
mis ii grifi arfr, k R§jf marm It ibmittux twis^ 
& mint U tmnt It mmfi, mts It Mr /tit itmiti 
tahtritt fam ctmhrtdit^ ktat tnufiit UfiUmm dt fy 
mtjmes it ntyt my atttmi it fekttft* Thus in 
Etig^9 Ani^u MtmtrWimMjMl btmFt^ 
im tf iim tr htrfif^ iJubiJhtM kill bim tr htrftlf^ 
tf bis or her tfwm Acctri^ tht Kingfimll bmtt all 
tbt Ciaitilt, mtimi tht Ttmr mr tit Wk/lt^ ha 
ibt Htirjball immt£tUtfy inbtrii nmtbmU ctatrtU' 
AOitm^fir tbi.bt tribthta Ftlm rf him tr btr* 
fi^* bt trjht is mt attmiwiti tf Ftkit^. This 
hasbeen omitted in later Copies (as I foppofe) 
becaofe no other than the Common Law. But 
I chofe to take Njitice of it, becaufe I han^ 
Ibond it to have been ibrmerly disputed whether 
eat Feb iSr y^ did not forfeit his lands by 
the dfbm of JCwf . 

For in 55 H* 3. Asm. Kmu. rti. 34. h dtrjt. 
In Bar of an ASbat it is pleaded that the Father 
of the Platnoffy^rr/ F/Amm/t^, andthatthe 
dAom of Ktni is fiich, that if a Man fmitu 
Ftltmam it Ji, ^ Sons can claim nothing in^ 
any Land whereof he died feifed, nor his Wife 
her rkjwer, tt pttit mmd htqmrmiMr ptrmirts It* 
gales it Ctmitatn. rtjlf TthU Ctmitmtm rt^ 
ttriatur fmi ittk^ fmfiitit Ftltmam it ft^ wtn 
firisfaeie ttrram fimm. And thereupon the 

fhtaitiS' has Jodgpnent to lemcr his6e^. 
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miMutsMLeel heritage fer ouete fcrcmu. £^Jf.5.£«^l 

{f tl^e fee no betce rnaie, Itt Oft fHntMan . . 

• Ptetitioii. Jfi nul heir madle mfitt.feifU^^pmyt^^^'^^ 

fee otafee bettoeen tSii/t ^ntaletf, elmi as ^ 
feit entre les females ficome entres les 

ttoeen fe|Ot|)etf « 9ni kt t)^ mdBime atfo 
freres. B$ U mefuage 

fee feevirteii betioeeti tl^em : fest t^e |)tit(i 
^i> M/r^i entre eux defartu ^^s le 

foi f te dKiU vernafn to t<ie fonngeS f otitie, 
>0» mltemiOfire demwra al fune^ * t tTheWorfi 

0) Misbcet : 9tili be ^ talue tfeeteof omitted. 
cualjpunee^ e la vahte fiit de eeo 

feelfbereb to eacb of tt^ yarcetiero of tbat 
liure a chefcun des farceners de eel 

lietftage. firom rt* feete ftom t|)at 9ftre> 
« PUce dtL heritage a xL < fes^ de eel Afire ^ 

ff tbe tenement ttftl fo foffer* 9no tben 
£i le tenement le feut JUffrir. E$ dtrnka 

let tbe eloell b^otbet t^ tbe tttt Ofoltt^ 

• Frire, omit- '^ ^«^ * $ J**^^ ^'^ ^ /r/»i^^ eleffioun, $ Fieie, omit. 

^' f anb ibe otbtti aftetttatb, aecoibfng to 

e les autres a^res j>er degree. 

tbdt begree* Hftetoffe of booCeiv W^ 

Enftment demefins que 

(ball be fMinb f n fneb #tlItoageo, let t|iem 

• En t^mdnt, ferrent trtmets «** en tieus meJUages^JHent ♦* En fa 

fiMent ptrtics ^ , .. .. "***' ^ 

cQier &( ^ befarteb amongS ^ btitto be efttaU parties eaicr) 

* departye entre les heirs fer anetefsrc. 

«0}t{ottO» tbat <0 to tteete, be foote ff 
Perctounp Ceo eft afattoir fer feies fit 

neeb 



Cuftumal of Kent 1 8 f 

nnicMiiU8d.iieeil te, #iMii8 t^ CoaertoC tbe Sllte/ Various Read. 
m7Mirt&Sk.eft miftier^ Sauue fc couert del Jftre M.S.LhtcJnH. 

V^M^ QiaU teiMfnc t« t|ie fmiftgeft ftm, 
qm remeynt al fune^ cu al funee 

0t rmofflms w i$ feefoie fafU ; i^ nu 
J&ome H eft mtandift^ iffi que ne^ 

»€Yt^lA0>t^t t1)t toutiBdl make reafotiaUe 
^ lUafonabli. quedmt fUe le fane face • * r enable^ Refauib. 

amfntNH to 1^ pBKttnnn fo; t^ yatt Wc^ 
j^r^ n 1^5 farcenen de la f arty e que 

tt t|)ctii bdonsft^f btf t|it atoatu of goon 
a eux afpent fer agard de hone 

«icii« %T^ of t^ afo^etafu temmentf, 
gentz, B des auaunditz fenemen» 

tttieteor one ontt Mt toao tootit to be 
dofU vn fiuk Sute tant foulemenf Jbleit 

Mioc hifo^t tftnt, bt tt)ctt not bf ttafon 
eftrefeit auaunt^ ne ft it fer la refiun 

01 tbe tuntftfon tat one fote ftiite maOe> 
> ParddoiL de la * foirtye fors vn fiule fttte faite 

U it Mo ftef 0|e accuftomeo : Vat tet let all 
Jicome ftieh auant^ mes que touz 

tbe vatceneto make contrflmtfon to tbe 
les parceners facent contrihutiou na 

Vatcenet ttlrfcf^ mabetb t|)e ftifte fo; tticnu 
celui que face la fute fur eux. 

3ki tflie fo^t let tbe soooo of 4E»aoeltUnoe 
Enftmentftient les ehateus de Gauyleken- 

Vetfono be patteo into tb^ee pattOj aftet 
deys f Arties en treis afres le 

tbe funetalo tbe bebto pafto, ii tbete 
exequies e les dettes rendues^ fi il y 
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VarioiisReaa.%e tatotoU fftie fn Ufir : i^ t|Hlt tbe MA VarioosIUad. 
mf^tutiSiit. iit ijfue mutier en vye^ {jfique la mor$ M.S.£mc.Am. 

iMne tne paxt^ ani W tatotall tmntn «a^ 
• The Woiii ey$ la vne farne^ e les fitz^^elesfiUes^ThtWoA 

muliers lauire fartie^ et la ^ feikme la f Femme co 

tbitb |NUt« %M it fHnint be no totofttll ^^^gxiit. 
tierce tartie. * Et fi nul ijfue mulier 

TheWaidf 

fAte in lift, Utti^elieaibilKtbe me |Nilfc> between tb« 
in vie ne fiit^ ei$ la marf la nuite^ Sttn are o- 

nuttou* 

9M tijie iDffir alilie ^ oe^et \fMu %u^ 
^Autie. elafemmeenvyelautre ^ nnyfie*' JBf 

H tbe beite, 01 t^tei, Itndi be tmber tbe 
file beir^ oulez beirs^ feit^ aufiyem 4e 

ife of 1$ vcer0,lee tbe mcntrititre of tbe» be 
deins le agede xv. ans^ fiit la naurifure de 

committed be tbe Irt^be^ to tbe neitt at ^ 
*rhftWatd$eux bailie ^i^rleSeig. al fins jprocbeyni The WaA 

aaiuei. U^vb to IDt^om tbe fiibetftaiivee ew ttotomiaed. 
del fofik^ a qni beritagi ne feut 

befce«b« Ao ^t tbe tUfb take Mtbfai foi 
'BidlflMiit defiendre^ iffi que le Seign. fnr le *bail 

tbe eommittfnf tbeteof» 9iib kt not ^ 
rein ne frengn^. E$ quil ne ' 

^Ife be marrfeb btp tbe tUibe^ bnt bt bfo 
f«wr. y^'^ marie fer •**leSeign.mesferfik — Sm. 

olmie tofUy anb be tbe abniCe oC bi0 Crfenbo^ 

vUuntedemeinefSter le cenfeil de ces amys 

ft be toiU. 9nb toben fticbbe{te» 0^ bttteo, 
fil veut. E$ quant eel beir^ ou ceux heirs 

ftall come to tbe fpll age of fifteen veeto, 

Jint de flener age de i; anns 

4 l^<^ 
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Various Raad. let t^rirtaiilMi atiH tettemcnt0 te MAettd Various Reid- 
inTcUirsEdit.fiient a eux lour terres^e lour tenemenijM.S.LtHc.lHn' 

onto t|)eni> toget^r toit^ f^it eooM, anv 
//vr^j, evfemblementouehur chateaux^* €$ 

$;ollt0 
toit() tbe emy^obement* of t|^ fame tanM^ 

ottr A?i ^^enfrowemenz 4e celes r^rr^j * A pprowc- 

mentz. 

tetnaf nf tig abobe t^cit rcafonaUe ruSenancc : 

*Raifonablc. outre ^ f remhle fttfiinance' \ f Rcfonable. ' 



• Approwc- 
zncQts. 



of tbe to!)<c|) ti^St0 9 gootNBi> let l^tm be 
^ ^nW enprouement^ e chataix^ 

boonDe to mabe aunnoere Wi^t^ ban tbe 
« Lui avera ^/^ ^^^^ ^ ref^ndre celui qui de * $ ///y S Lui avcra en 
en nontore, noretare onkc 

aaciuiieSeyg-cOOCatfon Of tbC beftf, 0; elO tbe l^O^b, Seignour et ' 

uioarctfcs atiera la noriture^ on k Seigneur ie& heirs ceic 

hcyrcs eel noretureavera 

])ouriture ave- 0; b^o b^^teo, lEaYjM^ committeO tbe Came faaiUe. 
rabaillie. ou fes beires que eel mriture auera 

finicatfon* 9nii Ubin te to be tmbetthioo^ 
haille. Ef ceo fet a fauoir 

tbat from focb time ao tb^e ^freo in '0a* 
que del boure que ceu^ beirs Ga- 

ttellifnli> be of^ o; bate paflTeb, tbe age of 
uylekende ^ *^feient^ ou ount fajfe le 4fge de •f Averont 

fifteen ^eteo, it fo tatsfoU fin tbem, t}^ix ^ ^' 
XV. auns^ lifi a eux lour 

lanM 0} tenemento, to gAe ano (ell at t^r 

terres ou tenemenz • f* doner e vendre a f • Doter m 

pleafttre : il^Wng tbe fetofceo to tbe 
lour volume^ Sauues les ftruices au 

cbiefe %oifit9^ an in before faib* 3nli {f 

' ** cbrfz feignorages com il eft deuant dit. ** Lour. 

an? fueb tenant in 4B^auelliinli bie, anb 
Etji nultiel tenant en Gavylekend meun^ 

Pp (Hibe 



* Avcront 
paffi:. 



* Doner 00 
vender. 



♦Lour. 
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VarkMuSfid. WP( i ttiCe ^ae oHerUtett Wm, lit ^t VtrioisRead. 
u f flT/cf sEdit. ^ «> femme que furuiue^ frit eiliMnS.Lm.bm* 

tiift bf anH kf be enbotoeb (of tbe onf 
fcmnu meinunsm ^lovwe de la mtite 

s 

balft of tbe tciinitf nti tobmof bet llttsbosin 
des tenev94ntz> dont Jon baroun 

bfcb befteb anb feifeb) b^ tbe beires, if 
» TW Words »i(?rwy| • * vefiu e f€\fi^ ftr les bcirs ^/» The Worth 

ted. tbet be of ase> 0^ be t^ lo^bo, if tbe ted. 

Jiicttt de age^ * on fer les Seigneurs files ^^ 

befteo be not of age : i^ ^t (be ma^ i^b$ between the 
jfeirs nefiint fas Se age^ * ij/i que ele eyt Stars onuofid. 

tbe one bal& moitfe of tbofe lanbo anb tene^ 
la mei:e da celes terres e tenewen^^ 

mtnta, to bolbe fo long ao flbe fceepetb bet a 
^ Et tieodra ^ a tenet tant com ele fe tyent veUe^ 
tant come ele 

{e tient veufue WbOtD» o; (b^lt be attainteb of cbttbbtrtb> 
oudefen&ntee^ ou de enfanter feii atteint 

de enfepc tat 
attaint, &c. ifttr tbe ancient bbge : tbat to to for» 

fer le auncienne yfage^ ceo eft afattoir^ 

tbat it t9ben Qk i« beiibeten of cbflbe^ tbe 
que quant ele enfaunte, e 

infant be btarb crie^ anb tbat tbe bae anb 

«rtlecric tcfifantje it oy crier y"" \ E que le bu e lefEthak 
foil leve. c , . ,^ . * . — . . ^ok leve, & 

la pais k en- ^^^ ^ ^^^ ^^^ ^ coimtne be affcmWcD, u pais fe aw 
fe«bie» er. ^^ M J^^ ^ ^ /^'> enfi^itle, fcmble, Sf. 

anb babe tbe bieUs of tbe ebtlbe fq bo^ne^ 
c eyetu weue de lenfant enfifannte^ 

anb tA tbe motbct^ tbtn lef |)et lofe bet 
€ de la ntere^ adonks ferde fon 

. S>ot9;e ^!)otr> « otbctSBf fe not, f o long as 
'Jio^ere emeremcnt^ e autrement nyent^ 

l%e 
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Vanoii8ft€ad.Q)e ||Oltef|) Dcf « WMttS I9lieit0( ft ii Vknoos Read- 
in A/ei*8Edjt. i^^/ ^m€ elejk tient veue ^ dont ii eft M.S.LiwJm' 

fain in titntiib t (e t^ noitr iDen^ \^ 
• Scy » wcdnc ^/' ^« Kentas .• • ♦ je j?ac f)ip pcn&c, • Seye is 

^ ^ ^ ^' let Infill icttHe ^« 9iii ttief dafme alfo> ^ knedx. 
f c i)ip ]ent>e. £ ciament au%9\ 

tW n a man tAe a Wft to^M^ M^ <«* 
^f/f bcmnte qm frtut ftmrne^ que eit he-' 

|)erftatice i>r tfanrtUn^ an^ tt^ Wft 1ii» 
r/r^;;^ ^ GsufkhtvJ, e Is femrne mur- 

tO^ Wm t»tm» Itt ^ II1110INRK tabttt^ one 
^f «M»r /i/j^i eit ie SafM» li fMtte 

\iAU o( tboCe ianM and ttnemmtf t9||eft«f 
de celes tcrres et tinemetm^ tanf ccme 

(be MtB feiftn fo long ao |^ tiMMI^ Irfm 
^Fnfuir. *El. il A tient • veuirs (dont « f Hmor^fi t *^* 

a Wiiototr, Wtt^Mtt liofng ant ttrifye» 
J^i/^'V y2rfi«« eflrepement^ 

0| toafte^ 0} bantflbmenty to^ietlier t|ete 
eu wafti oil exile fere^ le quel kit y eit 

loere f flbe bettoeen tbem 0| no : 9n^ if |^ 
heir entre eux on mUn. Et JU 

tabe anotbtf Why let Irfm looCe all* 
frent femme^ trejiout fUrde. 

9nb tf an^^ tenement of tfonelUn^ 
Bt fi ntU tenement de Gauylehend 

no efebeate (ano tbat efct^te be to mg 
ejcbete C& ceo ejbbete ftit nul 

iro^be tii()icb ^betlibr fee of lNittbeelf» 

Seigneur que tiene ferfee dihgwherk^ 
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Various Read. 

in TotutiEdit. 0| hf jkttfeande) hv ttcat^t o» b^ tf^aueUte M.^.UncJmM. 

ou per firiauncye) ^per mortjou per Oaue- 
The Words ^ ^ J ^ r* » r ThcWoidi 

between the a0 i% (ktc after f aibc, 0| be to b^m between the 
Stan omitted, late ficame il efi ftitbdite^ * ou li feit Stars omitted. 

fitoen wt 
renb^b bi; ^0 tetiavnt lob^cb befo^ |^ib 
r^»iii i^ ^ r^ii^r que de li auant 

ft of |^(m bf qtifte claime t|)eitof mabe, o^ 
/^ tyntfer quite clamaunce de ceo fete^ ou 

it Ofo tUb^9Xt be bt 4B^aueiate ao to ^nc^ 
•Gavelet, fi'^f^ efcheteper ^ * Gauelate Jicome i7*> Gavttae. 

after Cafbe, let tbio lanb rnnaitt to tbe 

eji de fiithdit remeyne cele terre as 

beireo btipartable : 9nb t^fo {o to be bii« . . . 

* Non porta- beirt »» f impar table. B ceo fet afauoir, + i:'^ ^' 

hies. ^^®- 

berSoob> toitmt tbe tenant fo renb;fng, 

la ou le tefiant etsifi rendatu^ 

m 

botb retefne no femice to Mmfclfe, bat 
The Words nule feruice retent deversfiy^ * fauuet The Words 

tttwenthc , , ^ ,.«. ^ « bctH'centhe 

Stars omitted, f^"^^^ nebertbeleCfc to tbe otber ILo^bec Stars aie o- 

fjequedent as autres Seigneurages milted. 
« 

tbeir feeo, fermeo^ anb tbe rento toberetof tb 
feeSf • fermes e les rentes dom les 

tbe afo^eCaib tenemento of 4B^dbelfetnb 
auant diz tenemenz de Gauyiekende 

(Co renb^eb) toere befo;e cl)arseb« b^ bto, 
e}ifirendus auauntfureni charges per ceux^ 

c% tbem, tobfcl) migbt cbarge tt^em. 
oUper celuy^que le charger poent^ou poeyt^. 

9nb tbet clafthe alfo, tbat il 
'JB clament auxi^ que // nul temnt 

Wtbboib 
4n^ tenant fn <0aiiolli{nbe reteine t)t0 
en Gauyiekende reteine fa 

rentjj 
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•rioiisRcad. tetit^ am M< tctutc€§ of €^ tetiement ttb{A VariouiR«ul. 
T9itersMit. renf^ e, fim feruice del tenement quit M.SXme.In^. 

lie Imli^l^ of bte l^oi^,let t|ie l^o^i^ feeke be 

tie^a de fm Seigmur^ querge le Seig. * 

tbt attHNU oC Wo Court from tb^ce toeekf 
^r agard de Jh court de treys femeynjfs 

to t|)^ ttetkeo, to finoe f ome Mftrcfb itvon 
en treys fimij^es truue defireffe fttr 

ttmt tenement^ Untitl t^e foortb cottrt, 
eel tenement tant que a la quart courts 

9UuUn tottb tolttifflko : 9nii if toftf^ffi 
■a totefet ^ tefiucynagt^ Et^fi dedens 

tbat time \jit tan finoe no MftreflTe (n t|Hit 
eel temfs ne trujfe deftrejfe en eel 

ttnemetit> to^bv be ma? babe fitSfce of 
tenement fer queux il fuiffefon tenant 

bit tenant, Cben at tbe Couttb conrt let ft 
tufiifir^ fDonc a la quart court feit 

be atoatbeb, tbat be (ball take tbat tenement 
agard. quil fregne eel tenement 

into bi0 bailbe, in tbe name of a bilheQir, 
en fa tnein en. noum de defireff^ 

ao {f it mere an 0^, 0^ a coto, « let Vnx 
aufi come hoefou wcbe^ e le tiene 



it a feere, anb a ba?, in W banb 
vn an^ e vn tour en fa mein 

ttitbont mannrins it : toitbin tobicb terme. 
Sans mein- » *fancfi meyn ouerir : dens quel terme^ •Sanz 
►wr. nour. 

if tbe tenannt come^ anb 9a? bio atretageo, 
ft le tenant vent^ e rend Jes arrerages^ 

» Face raifim- anb make reafbnable amenbo fo^ tbe 

Mtizm/oAtie ^ feit renahles amende s f de iWfDebdett« 
kladccte. ttitb^ 



^$4 Cnfiumal tf Kient 

VarioosRcai. tt|Ce|palMai, Ci^n let tfm ^ifiBot 4 enftt Viriooil 

Wf9mt^^. detenui^ done eit^ e ioiji MJMm. 



nmmtm m W iimceftoif aM lie be* 

•Im tcigiioiit.y&» ti^ememjiemjis aunceftors **e If *Les 

liie M^ it* 9n^ If be M Mt eime be« 
^Dedeyn. ^ 4uant 1$ tyndnmt. Etfilnivem^^dc9h\T>i 

foie tbe t?teief raB tbe iMiif 9cft» tbeit let 
•Ejrt 4;a^ /uj,^ ^ le i^r fsj/e^ done « % auge i Aillc. 

tbe ILo)i so to tbe titft coftntle eonet Wtb 
^QMTte (boti^ji^igtsi^r olProeMn * Counte Juiam 

tbe iDftneSrf of <if« otme comt, f wo* 
cue tejinoywige d$ fs courts e face ia 

jiotttiei toete toio fiiocMr) to Qioe niitoee 
frenunicier eel /roces fur tefinetfnggiB 

tottneffe. 9nii by tbe atMM of bli coott 
iix^rr .* . Ef fer iigard de fi eonrt^ 

Rafter tbat coontle coart bilbeti) bt i^U 
• Conit. of res eeo * Counte tenue^ entra 

enter, anb momtte in ^mte ianw atm 
fMainera. ^ « ♦ j meynaucra en eeles terres ^•fMdgBenr 

tetutiietito, ao in bi* oton bemeaneo^ 
tenement, Jicome en Jon deme^e». 

9ab W tbe tetiaat come aftertnorb, anb tottl 
£t fi le tedant ven$ apres^ e 

cebabe bii^ tenemeato, anb bolb ^^em » 

voile ces tenememo reaver e tenerjkome 

bo bib bef^i let bim ntafce agceeuunt Wtb 

i7 devantf face gree al 

tbe Ito^b, aero^Mng ao ie io ancient! p laib. 
Seigneur^ ficome il efi auncienment difi^ 



.* Nc5l?e 



Cuftaml if KMt t^S 

TMtlfaEdlt.* Ne5l?e ryje rci6e anb ncj fee fj} US.lim.im. 

rebe: 
An& pip pon!>. pop J>e pepe, ep pe b.i- 

fie Wa^is 9ifo tbe« cU(m iDtt n* iMaA tWBt«* n^iSTtfrir 
Luffi il dcy- a ♦ Auj^ it cleymeut pu nuH tomme deit Auffi fl dcy* 

lent omiitHl, 'mcnt &mUnd, 

nJ theSiH' to Watf 0at|) ftfM a Jtaok (jOijMjIK ht^nui OiSem- 

met runs " ferment fur livrefare, fer tmi runt 

&«/, Neper _ . ^ ^ Ncporpoure, 

meur del ttSlcfty m» IV t(^ IMm: of lij/t %tt^, (Jc. at in 

eignioar wdifirefs^ ne fer Voer 4e Seigneur^Toiten BS- 

b Baillifes ^ tin. 

tQCOuntre 6 BO) Of 1^0 BofUft Offiillft <^ «Rttl» 10ft|)« - 

rolimte fins he de Sailif encauntre fa vdunte^ 

bnnent finon/^»»» *^^ '^ *^ C/i«W« /«^ 
gur fcaltie, ^^ ^j^ to fce ^OW to |^ HoiO) 

'^^^ F^i««/^ j(^# a fbn Seigneur) 

too 

"^ /. f. I)at<i |e not Oiicf ati« ^nf fflleii» 
ano tat|) ^ not ttiue anf t^fng psiSMk then 
let l^irn yac fibe fekmaDo f oi (na flBtte» o| 
9iiittcemetit> M^ ^ tetome Vcnant 0| 

Bat ibme Copies have Aa fixft Vcrfe tkos, 

« A/;^ /^^^ fildy ^d JMfoi /r/^ X#JUf, i. /• 

net |»uii nine %ixsM f/Kt, antt nine Cfmei 

teyatft Lmmt. Perami. 553. Andastothk, 
nfidi anti f4^, 249. i^M. Gi«c. 2I Sd. 1. r^. 23. 

9if/W*s. Editioa roads thefe Vor&s, 
V^hifithi jiU, Neighe fih gelt, 
AtSjtf [i. f . ^vt^jouftr ibi ^werip tbnn is hi 

And the 3f. $. of Lituobfs Inn ftill diftreotly. 

Vrfl^i^/ £^ tatldty tfingefitt g$Uf 

And nutundfmr th$ IVtri^ y^ ^ ^^ htUtre^ 



a96 Cufiunial$f Kent. 

VaruNis Read, but Otllt before tbe Coronet t% ot^et VanaosRofi 
iaTtt9ti£ik.meshp per devauut Coronner^ ou auter^^^lwM 

fl^lnfftet e( t^e ftftis, as |)at|) Stomal fteto* | 

The Word! -^^»</^^ ^ ^^J'. * ?»'' Real focr eyont ^^^ ^^^ 

^^ ^A ^ *• einttfte tt Crefpaff commfned ar between the 
dcan oflntted. ^ Enquirer 4i trejpas fet encountre le ^«" omiwi 

gainft t^e .Crolsti of our Hom tfie ftftig« 
Coronne nofire Seignmr le Roy K 

9nb tbe« clalme alfo t|)at elKti? tientffd 
£ ckyment auxi que cbecun Kenteys 



i^Xi mac eflbfn anot^^et eft^et f n x\jit iUng's 

• JSitgnsmir fu$ autre ajfemer ^ *enla Court le Roy^* ^ Si^, 

added. ^ added. 

Courts 0} in tl)e Counts o^ in 01^ t^anti^etb^ 
en Counte^ en Hundreth^ 

0) (n tbe Coott of ^^0 l^o^b* tol^re cCr 
e en la Court fin Seigneur^ la ou afi 

tcint Uetb, anil t^t as' loelt in ^ Cafe 
Jbigne gift, auffi bien de commune 

of com mn ne Cute as of fftlca. tf^^zohtx 

* De common^^^ come ^ f de flay. JB/f r^ t Dc com- 
*^^^* munc Pitt. 



tbe« clafme be an efpecfal IDeeb of 

r^o // cUyment .f& efpeciel Fet le R^ 

^ ^entte tbe Vl^ir^, JFatl^er of ilf ng Cbttatb, 

The Words Henrie fere le Roy Edward^ * The Words 

between the between the 

Stars omitted, ttlbfcb nolS tO (Wbom (VoU fabe) tbat of ^scan omitted. 

que ore eji, que 2)ieu garde^ * que de 

tenemento iBbfc^ are bolben in dB^abelWnb^ 

temmemz que Jb7zt tenus in Gavylekende 

tbete (ball no iBattatl be fofneb, no; grann 
«^ The Words no feit frife *^ $ Sattaille, ne graunde 5 The Wordi 

BaUatUtm BattaiUent 

omitted. Sffife taken b? ^(i« itnfgbto, w it in nfeb ooutted; 
Jj/ifi for xiu Chivallers^ ficome aillottry 

in 



CHftuml of Kent. 29 f 

VariiwsRcad. in ot()er fftlaceie^ of tbe ftealme : tfmt ff to Various Riid 
mT^unBdk.efi J^rifi en le Reaume : ceo > eft a MX Line, Jh^ 

ttoeet) iDlKte t^ Ceiuint atm SDemant^ant 
fivoiry la cu.Tenanf ^emamdant, 

t)Olii br dB^atelktnlie : 9at (n ^lace of 
/^x;^/ /^r Gavylekendc : Afes etp lu de 

t()efe grauno SffiCeo let 3ade0 be taken 
rw graund Affifis feient frifes purees 

ht %iU dpeit being tenants In C(abelfc(nb : 
per xiL homes tenantz en Gavilekend : 

Co tbat four tenants of 4EFabelWni»e ^o(e 
♦ Ij^ que quatre tenantz de Gavilekend The Wordt 

between the 

%iu tenanto of 4B^abelftfnbe to be JnroMt* Stan omiued. 
elifent xii. tenants de Gavylehende furors. 

9nD tbe Ct)artet of tt)e Mng of tbff etye* 
E la Cbartre te Rcy de cefte effe* 

ciattte f0 (n tbe cuttob? of ibifr 3obn of 
ciaute eft en la garde Sire Johan de 

JDo^tooo^^ tbe IDa? of ilbt« ^Ulpbe^ fn 
^ Norward. *• Norvoode le Jour deS.^* Elfbegb en * l^Hfinf* 

Canterbtttie tbe feare of i^ing Cbtnarb, f Lan fe 
^ tan du Canterhyre, « f fe an le Roy Edward, reigne le Rojr 

Wwari xxi. tbe fl^onne of mfng INnrie tbe wu 
te P/« te Roy Henrie xxu 

I Ct^fe be tbe OEsgeo of 4B^abeliitnli, 

Ces font Us Iffages de Gavytekend^ 

t JV. J. Neither the M. S. of Lhcoin's Imt^ 
nor 70//<r/*8 Edition have this Conclufion, and it is 
repugnant to' the laH Privilege, which is claimed 
under the Charter of King ^m. 3. 

Q.q nnn 



S98 O^ffMl rf JLtnt 

iaS«iMiftBcUt# ir GstyUkBudffs en Ktnt^ que 

l^eie Moie tie Cmqaeft^ ank at ^ 
funm diwmni b Conquefi^ r^ en 1$ 

Coii(pci» an^ ttir Slice tiit mto. 

Omptifi e mfs hurefjefJ^s m Q0f 



^ j^ ^ . 1 1' „— ^,^. ,t 



Tli« 



p^ 



The Kames of thofe fcrfbns 
whofe Lands in Kent are 
diigaVelled by A^ df Par- 
liament 



Sir Rich. Guldefbr«l 

15 //. 8* 
A> Henry Wiat 

31 H 8. r, 3. 
The. Lord Cromtf^ell, 
I'ho. Zor J Burgfae, 
Geo. tm'd Cobban^ 
Andrew Lord Wind- 
fore^ 

* Sir Tho. dieync. 
Sir Chrifl. Hales, 
AVThaWillotigbby, 
^ 5/r Ant. Scindcger^ 

* Sir Edw. Wootton, 
Sir^w. Bowton^ 

* 5Vr Roger Cholm- 

Sir John Chanipneys, 

* John IlaHer i^j 
Reignold Scot> 

* John Guldcford, 

* Tho. Kemp,' 
Edw. Thwftices^ 

* William Roper, 
Ant* Sandes, 



Edw.il^BC^ 
Pcithrai Hxettf 
Edw. Monyns^ 
Will WhetnaU^ 
John F<^^ 
£dm. Fettplace^ 
Tho. Hamrci, 
Will. Waller, 

* Tho. Wilford^ 

* Tho. Moyk, 

« Tho. Hariakmden^ 
Godfrey Lee$ 

* James Eblea, 
Henry Hufleyi 
ThoL Rc^don, 

2t^^Ed.6. 

* 5/rTho. 

* 5/r Ant. Scini 
Sir Robt. Southwell, 

* Sir John Baker, 

* ^/r Edw. WoottDB^ 

* Sir Roger Cholm^ 
lev 

* &r*Tho. Moylc, 
Sir John Gate, 

Sir Ednx. Walfing- 
ham> 
Qjl % ♦ Sir 
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l^etfottjS fDfiQft Iannis tiir0ai}etlet 

♦ Sir JohnGuldefordy Tho. Harman, 



Sir Humf. Style, 
^ Str Tho. Kcmpc, 
Sir Martyn Bowes, 

♦ Sir James Hales, 
Sir Walter Hendley, 
Sir Geo. Harper, 
Sir Hen. Iftey, 

Sir Geo. Blage, 

♦ William Roper, 

♦ Tho. Wylfoidc, 

*- Tho. Harlakenden, 
Tho. Colepepper cf 
B^ebury, 



Tho. Lovelace, 

Reignald Peckani, 
Herbert Fynchc, 
William Colepepper, 
John Maync, 
Walter Mayne, 
Tho. Watton^ 
John Tufton, 
Tho. White, 
Peter Hayman, 
Tho. Ar^. 

1 Eliz. 



John .Colepepper of Thomas Browne, cf 
Ailesfbrde. WdlbechewcMth /» 



Tho. C6lepq>per, Son 
of the /aid John. 

WUl. Twifenden* 

Tho. Barrel of Scot- 
ney, 

Robert Rudftone, 

Tho. Robertes, 

Stephen Darrell, 

Rifeh. Covarte, 

Chrift". Blower, 

Tho. Hendley, 



Surrey, . 
Geo. Browne. 

8 Eliz. 
Tho. Browne Efy^ 

2 1 Jac^ I . 
Tho. Potter Efq; 
Sir Geo. Rivers Knt. 
Sir John Rivers Bart. 



N. B. Twelve of the Names in 2 &f 3 
Ed. 6, are the fame as in 3 1 H.8. c. j. 
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APPENDIX 



C>f tfie Cudom of O^oiousli'^ngiiit}^ 

THere being ib ftrift an Analogy be- 
tween the Cuftoms of Gavelkind and 
Borough Engliih, that acxording to the O- 
pinion of Lcxt} Hcby they differ but in 
Refpeift of the Quantity of the Land, that 6 Mod. 121. 
the Heir takes, and not in Conftnidtion ; I ' WU. Rep. 
found it ncccflary in the Courfe of the fore- ^^ 
going Treatife to take Notice of (everal ' ' 
Cafes concerning Borough-Englifh, the Rea- 
f(Mi of them ferving for the Determination 
of fome Points of the other Cuftom. And 
it may poflibly render the Book more ufefbl 
and compleat, if I here refer to thofc Caies» 
and infert what others are to be found in the 
Books relating to the fame Cuftom. 

But I ihall firft fay fomething concerning 
the Name, Antiquity, and Reafon of this 

Cuftom. OfthcNbioe 

The Name itfelf guides us to judge oi^^ Andquity 
the Antiquity, and teaches us that this Cu- of Borough 
ftom had its Rife among the Anglo-Saxons : Bnglifli. 
Indeed it is probable that it was not known ^^ ^ ^ 
by thi^ Title, until the Normans^ who were ^|*n^.\ n^' 

Strangers b. " 



Strangers to any fuch Kind of Defoectt i^ 
their own Country, on their Settlement ia 
. this Kingdom gave it the Name of the Cu-^ 
Jiom of the Saxon ^owns^ to diilifigailh it 
from their own Law \ and this may be c^- 
lected from t Ed. 3. i%, a. Where it is 
laid, that in Nottingbam there arc two Tc-» 
. nurdi. Burgh Englcyes and Burgh FraunceyeSf 
the Ufages of which Tenures are fiich^ diat 
all the Tenements, Whereof the Anceftor dies 
fdfed in Burgh Englcyes^ ought to defceml to 
the youngeft Son j and all the Tenements in 
Burgh Frduncoyes to the tideft Son^ as at 
Common Law« 
TheReafoQof Concerning the Caiiie and Original of this 
this Cufbm. Cuftom there are two (everal Gonje£hires. 
Pre&ceto Firft, Some have imagined that it had 

3 Mod. Rep. its Rife in thofc Places, where fon^ieriy by 
the Cuftom of the Manor, the Lord was 
entitled to the firft Night of the Bride of 
his Tenant, who held- in Villenagp: Which 
Right is now commuted for a Fine paid in 
many Manors on the Marriage of the Te- 
nant; and particularly in the Northern 
Counties, who, it feems, drew this barfaa-^ 
rous U&ge from their Neighbours the Scots^ 
among whom, by a I^w of their King £- 
venus the Third, Rex^ ante nuptias^ ffonfa* 
rum nobiliumy nobiles fUbei^um pr^elibabant 
fudicitiam. Buchan. Hift. SdoL Uh. 4. Which 
continued to be the.Pra^tice till Malcolm th& 
Third, Uxoris precibus dedijje fertur^ ui 
primam nov^ nupta noSemj qua proceribus 
per gradus quoJUam ' lege Evcni debebaluti 
Jpon/us dimidiati argenti marca redimere pof- 
Jet : ^df» penjknem adbut Mardiecas nm* 

lierum 



Herum vocam. Bucfaan. Hifi. Uh. 7. A Term 

as weU knowii to our Law for a Fine due to 

the Lord on the Marriage of the Son or 

]>aughter of his Villein. Ce. Litt. 117. h^ 

14CX a. Bra^. lib. 2.f. 26. And they fup« 

pofe this Manner of Defcent to have been 

intiioduced to prevent the eldeft Scmi, who 

tnight be the Ix)rd's, from inheriting the 

£ftate« But» I believe, on Inquiry, it will 

be found that the Cuftom of Boroughi^ 

£n^ifh does not particularly obtain in thofe 

Msuiors where fuch Fine is paid : And thil 

Realbh, tboi^ pevfaaps fiiificient to occlude 

the Eldeft, would <mly, if taken in its fiill 

Force, convey the Inheritance to the Gxood 

Son^ as the next worthy, imd not to the 

Toungeft. 

But the other Reafim carries with it the 
greater Air of Frc^bility, juid is that given 
by Uttletm^ Hiat the yoiuigeft Son, afters^a. stf.ir 
the Death of his F^ents, is kjift able xo%Ed.^.if).m, 
help himfelf, and moft Ukely to be left der Cr4^, Jm 
dititte of any other Support j and therefore ^f^ ^^''tV 
the Cuftoni jpnovided for his Maintenance by ^^* "• ^* 
cafting the Inheritance upon hino. 

And I am periuaded this will appear to 
he the true Reaibn, if we confider m \^hal 
places this Qjitom prevaik \ which are for 
the moft part either antient Qorou^, or 
Copyhold Manors. In the former was exer<« 
cifed the little Trade that was antiently in 
!the Kinjgdom^ ^ which wsis not then in lo 

flouriih<(f 



* The State of diofe Tiadefinen was h low, chat 
^ Hdrfrf'tt^ Tenant in Kolght-tevi^ (or GentW 



flouriihing a Condition, that large Eftates 
oodd be railed by it -, a competent Mainte- 
nance, and a convenient Habitation, was all 
that the Tradefman could expe£t s as he was 
not rich himfck; he could not bring up hh 
^oms to Idlene(s( but found it cticA for his 
own Eafe and their Benefit, as they feverally 
grew up, to fend them out into the World 
advanced with a Portion of his Goods, there* 
1^ enabling diem to acquire their Living by 
Arts and Induftry. And for this Purpofe 
the old Law was very indulgent to the Son 
of a Burgefs, fuppofing him to be of Age, 
€um denarhs dtfcrete fciverit numerare^ pan-- 
nes uhare^ ^ ^ alia negotia fimlia patema 
§xercin. GlanV, 7;A 7. r^p. Braft. lib. 2. 
c. yj. /. 86. ^. But as the youngeft Son was 
laft in Tiim, lie was the Cliild, if any, left 
unadvanced at the Death of his Father i and 
^ - • therefore the Cuftom prudently direfted the 
Difcent of the Real Eftate (generally litdc 
more than the Father*s Houfe) where i& 
was moft wanted. But becaufe it might 
happen that the youngeft Son was in his 
Father's Life-time placed out in as advantage- 
ous a Way, as the reft, to avoid any Incon- 
^^cnience or InequatiZy, that might arife from 
. an undue Preference to him, the Cuftom of 
W/ifIi//.fcft.moft Boroughs gave a Power unknown to 
167. the Common Law, of devifing flie Tene- 

ments by Will. 

2. In 



■*••■ 



pian) waa looked upoa to be difpanged, if married 
to the Daughter of one of them. Dt Dominis, qui 
nt^ritaverint illosy cuos Jbabent in CuJIodi^, VitUtnh^ tfff 
^liis^ Jicmt BurgenfihuSf uii dij^arag^tut, Stat. Mtrt. 
^. $. Co. Iit(. go. ^Id.^'« Hengham iii. 



2. In Copyhold Manors the Demefhes 
*^ere generally divided among the Tenants 
in very fnlall Parcels (as they flill rennain to 
rhis Day) and were holden on arbitrary 
fines, largp Rents^ and hard Services ; in- 
fi>n)ucli that thefe Eftates, at that Time, 
*were little more beneficial than Leafes at 
Hack-Rents: And the Tenants themfelves 
being Men of the meaneft Sort and Gondii 
^on, belowtheHopesofbreeding their Sons 
Gendemen, the elder Part of their Family, 
at a proper Age^ either applied themfelves 
to Huflxmdry, Or b thofe Manors where all 
the Demefnes were not already parceled o^it, 
might obtain Eftates on the fame hard 
Terms ; and the fmall Advantage of the 
Father's Tenement was left to delcend to 
the youngeft Son, the only, tho' a mean 
Support of his Infancy. 

Thus much may fuifice concerning the 
of this Cuflom. 

There is no Difference between the Law 
concerning Copyholds m Borough-Englifh^ 
and Freeholds in Borough-Englifh, as i$ 
a^greed Cro. Car. 41 1. Reeve and Malfter. 

In what Places the Cuftom of Borough-^ 
Englifh may be maintained, viie antt 
fag. 32. 

The general Cuflom of Bopough-Englifh Borougk* 
is. That the youngeft Son fhall inherit allEnglifli. 
the Lands and Tenements which his Father \l^^^^l 
had within the Borough, iSc. whether in c^/^,-^^ * ' ^' 
Fee-fimple or Fee-tail, ante 94. And fhall wo^h. 
have like Remedies for Lands entailed, as 

Rr V the 



the Heir at Common Law, but muft count 
on the Cuftom, anie 106. and ihall like* 
wife enjoy all lands c^ the &mt Native, 
whei^in his Father had but an Eftate pur 
outer vie defeendiUe^ amt 97. But this 
Cuftom is ftri6tiy confined to the^younged 
Son, or his lineal Reprefentative (if fiicb 
Son die in his Father's Life-time) who fliall 
take, tho' die Lands were purchafed aftd- 
the Death of fuch Son; anie ^ly 92. but 
does not extend to the youngeft Brother 
without a Ipecial Cuftc»n of the Place for thac 
Purpofe. Ante 93. 

Of the Nature of this general Cuitom thi^ 
Courts of Law will take Notice without 
pleading fpeciallj^. Ante 38. 
3. Special. But we read, in our Books of other fpecid 
Kinds of Borough-Englifh, of which the 
Law will take no other Nodce than as they 
are ipecially pleaded. Anle^^^. 

Some of which reftrain, and others extend 
the general Cuftom : 

Ofthefirft Sort are, i. The Cuftom of a 
Manor in the Dutcby oi Cornwall^ That an 
Eftate in Fee in the Lands fhall go to the 
j^oungeft Son; but if in Tail, the Tene- 
ments ftiall defcend to the Heir at Common 
Law : And this was held a good Cuftom in 
the Cafe of Chapman and Cbapmany March 

54. 
Co. Liti, 2. In 32 Ed, 3. Age 81. it is pleaded, 

140. b, That in the Soke of fi, if a Man has fevcral 

Sons by one Wife, the youngcft fliall inherit 

after the D^i;h of the Father -, but if he has 

two Soifr by different Venters, then the EJ- 

• deft 



deft (hall inherit to the Father, and not th6 
Toungeft. And this Cuftom is there allowed 
good. 

Thofe more extcnfive than the general 
Cuftom, are, 

1. TTiat if the Tenant has no Sons, but 
leveral Brothers, hi^youngeft Brother Ihall 
inherit. Co.Litt. no. b. 

2, That the youngeft Sifter ftiall inherit. 
Co. litt, 140.^. 

Borough-Englilh cannot b^n by the , 
King's Grant at this Day. Ante 52. 

The Qiftom is not deftroyed by Altera- 
tion of the Tenure of the Land. Ante 65. 

It remains notwithftanding Unity of Pof- 
feffion in the Lord. Ante 70. 

If Lands in Antient Demefne, defcendiblc 
to the youngeft Son, are rendred Frank-fee ;- 
yet the cuftomary Defcent remains. Ante 

73- 

Cuftom of Borough-Englifli in Copyhold ' 

Lands remdns, notwithftanding the Copy- 
hold be levered from the Manor. Ante 74. 

If a Perfon dies fcifed of a Remainder of 
Borough-Englifh Lands, it fhall defcend as 
the Land in Pdfleflion. Ante 78. 

The Ufe ftiall follow the Nature of the 
Land. Ante 78. 

What Profits of a Fah* or Market holden 
on Boroi^h-Englifh Lands ftiall follow the 
Nature or the Lands. Fid. ante yg. 

What Rents or Common, out of Lands 
in Borough-Englifh, fliall follow the Na- 
ture of the Lands. Fid, ante j^^ 80, 81, 
82,83. 

R r 2 Tithes 



Tithes impropnate, ifluing out of Borough- 
Englifh Lands, fhall go to the eldeft Son. 
Ante 86. 

The youngpft Son (hall have an Attaint or 
Writ of Error to reverie an erroneous Reco- 
very of Borough-Engjifh Lands. Jnte 107. 

Caufe of fiitry by reafon of Infancy, i$ 
not like to Conditions, Warranties, and 
Eftoppels, which ever defcend to the Heir at 
Common Law ; but a ipecial Heir (hall take 
Advantage of the Npru^^e qf the Anceftor ; 
as if Tenant in Tail of an Acre of Boroi^h- 
£ng;Iifh makes a Feoffment in Fee within 
Age, and dies, the youngeft Son fliall avoid 
it ', for he is Privy in Blood, and fJaims by 
Defcent bom the Infant Co, Lift. 337. ^. 

If a Man feifed of Land of the Nature 
of Borough Engiiih has IlTue two Sons and 
dies, and the eldeft Son, before any Entry 
made by the Tbungefi^ enters into the Land 
by Abs^tement, and diesf feifed, this fhall 
not take away the Entry of die youngeft 
Brother } for tne Law iiKends that the Eldeft 
entred claiming tlie Land as Heu- to hiii 
Father, and therefpre the youngeft Son and 
his Heirs may enter upon him and his Heirs 
in Reipe£l: of the Privity of Blood, and 
the fame Claim by pne Tide. Ca. JJtt. 
243. a. 

The youngeft Son being liied or (uing 
during his Infancy for Borough linglifli 
Lands defcended to him, fhall have his 
Age, or the Parol fhall demur, as in the 
Cafe of an Infant Heir at Common Law, 
Ante io8, 

if 



If a Man bind^ himfdf and his Heirs ia 
an. Obligationy and dies feifed of Borough- 
£nglifh. Lands, and Lands at Common 
Law, leaving two Sons, it fecms they (hall 
be filed in the fame Manner, as if a Man has 
Lands by Defcent on /the Part of his Fa- 
ther, and otlxers on the Part of his Mother, 
and dies without liTue of his Body; in which 
Cafe it is laid, that the Obligee {hall have 
Jiveral^6(Aox)& againft the Heirs, and not 
joint ; and if one comes andlhews the fptcial 
Matter, yet Judgment fhall be given againft 
him, but the Eyecqtion againft him ihall ceaie, 
till the Obligee has recovered againft the other, 
for that each having Lands fa^. Defcent, one 
fhall not be charged with the Whole. iiH.j. 
12. b. But this is only an obiter Opinion, and 2 Rep. 25, b, 
t^o* it is certain that one Heir cannot be char-'3 ^«p. 141 a* 
ged alone, yet if they are feverally fued, it is^** *S' 
oifficult to conceive how one joint Writ of 
Execution can ifllie out of both Records. 
Gn the other Hand there will be no Incon- 
iiftency, if a joint A£tion be brought againf^ 
both Heirs charging, in the fame Cbunt, 
one as Heir at the Cbmmon Law, and the 
other ^ Heir in Borough-Englifh ; a Prece- 
dent of which is in Brownl. Ent. 1 80. 

If a Man is feifed of two Acres, one 
pf the Natqre of Borough-Englifh, and 
binds himfelf in a Statute or Recognizance, 
or Judgment is given againft him in Debt, 
and he dies leaving two Sons, the Land of 
one alone fhall not be extended. Ante 117. 
And as the fame Scire facias fhall chaise 
both Heirs in their feveral Rights, with e-^ 
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ooal Reaibn may the fiune Declaradoa in 
oie Caie above. 

The youngeft Son is not Heir to take 
by Purchafe an Eflate of Borough-Eng^fh 
hands limited to the Heirs of bis Father. 
jinu 1 1 8. Otherwife if the Devife be to 
the Heir in Borougb-Englifh. Rid. 

The youngcft Son b not Heir to take 
Advantage of a Condition annexed to Bo- 
rough-En^i(h Lands, jin^e ii^. Except it 
be % Condition inci(knt to a Heveilion. 
Ante I20. 

Where Words of Cdndition Ihall be conr 
ftrued a limitation, in a Will of Borough* 
£nglifh Lands, and where not, vide ante 
122, 123. 

The youngsft Son is not Heir to take Ad- 
vantage of a Wananty annexed to Borou^- 
Englifh Lands, jhte 123. Nor {hall 
he be barred by fuch Warranty. Jnte 
124. 

But he may be vouched, and m what 
Mann^, vide ante 127. And in fiich 
Cafe may deraign the Warranty paramount* 
Ante 129. . 

The yout^eil Son and Heir apparent 
could not endow his Wife ex ajfenfu Patris 
of Borough-Engliih Lands. Ante 184. 

It is laid, that if a Man has Lands in 
Borough-En^ih, and feveral Sons, he fhall 
not therefore have the Wardlhjp of his 
youngeil: Son, becauie by Poffibility he may 
not continue Heir 9 ^ another Son may be 
born. 3iR^. 38. ^. 6 Rep. 22. a, 

• If 



If Cqjyhold Land of the Cuftom of 
l^rough-Ejiglifh be fiirrendred to the Ufe 
of a Man and his Heirs, who dies before 
Admittance, the Right fhall deicend to the 
youngeft Son. Ante 98. But if the Cu- 
ftom be only, that the Land ot every Te- 
nant dying feifed fhall defcend to the Young- 
eft^ then the Eldefl fhall be admitted, in 
Caie the Surrenderee dies before Admittance. 
Ante 98. 

Where,' Copyhold Lands of the Nature of 
Borough-Engliih being devifed to the eldefjb 
Son, Equity will fiipply the Defefl: of a 
Surrender to the Ufe of fuch Will, and 
where not. Ante 99. 

Geo. Reeve J having IfTue three Sons, fyif- 
liam^ George^ and Charles^ and being feifed 
in Fee of a Copyhold within the Manor 6P 
Hqc in Suffolk^ which by the Cufloni of the 
Manor was ddcendible to the youogeft Soit 
of the Tenant dying feifed, according to 
the Nature of Borough-Englifh, fiirrendred* 
this Copyhold to the Ufe of himfHf and 
Anne his Wife, and of his own Heirs, and- 
he and his Wife were admitted accordingly. 
Afteilvards 2 Joe, George the Father died*^ 
feifed, the Reverfion defcended to Charles 
his young^ Son : Anne entered and enjoyed' 
tfie Land for her Life, and afterwards 1 2 Jac.^ 
Charles died without IfTue ; and in 6 Car. 
Anne died. The fble Queflion was, whether 
fVilliamReevej eldeft Son and Heir at Law of 
George the Father, and Brother and Heir to 
Charles^ who had this Reverfion as youngpfl 
&)n and Heir in Borough-Englilh, or George 

the 



the middle Son fliould have the Land. It 
was agreed, diat if the Mother :had died 
before CbarleSy and Charles lurviving had 
entred>and died without lijlue, then fVilliam 
Ihould have had the Land as Heir to 
Charles *, becaufe the Cuftom' of Borough-^ 
Englifh extends not to Brothers, unlefs there 
be a fpecial Cuftom found. But this being 
a Reverfion escpeflant on an Eftate for Life, 
and Charles never being feifed of the Land 
in Poflefiion, but dying without Ifliie in the 
Life of the Tenant for Life, Brampjlcn Qi. 
Juft. and Berkeley Juft: argued itrongty, that 
George the middle Son fhould have it, as if 
Charles had never been ; for he ihall make 
Title from his Father, and take by Defcenc 
fiiom him who had the Seifin of the Free-* 
•hold, and not make any Mention of him 
who had but the ReverGon expe6bmt on an 
£ftate for Lifei for the Cuftom (hall be 
guided by the Rule of the Common Law, 
and here was no PojJeJUio fratris \ and com- 
pared it to the Cafe of Brothers of the half 
Blood. But Jones and Croke Juftices held, 
that miliam the Eldeft had the better Tidei 
for in this Cafe, Charles the youngeft Son, 
being the Heir in whom it vefted by the 
Cuftom at the Death of his Father, it is an 
Inheritance fixed in him, and the Cuftom 
has its Operation and is iatisfied in him, and 
there is an End of the Cuftom, and none 
ihall claim after but he that is Heir to him ; ~ 
and the youngeft Son only, who is in EJfe 
at the Death of his Father, Ihall have it by 
the Cuftom, and not any other, who fhaU 
I come 



cbmc to be youngeft afterwards. Reeve 

and Mdf/lerj Cra. Car. 410. ff^. Jena 361* 

abridge in i Roll. Abr. 624. Where Rolls 

feems plainly to incline to the latter Opinion* 

But Holi Ox. Juft. lays, i Shew. 249. that 

the middle Son, in this Cafe, might entide 

himfelf as Heir to his Father. And io the 

lame Judse 6 Mod. 122. Salk. 244. in the 

Caic of Ckfkent and Scudamore approves of 

the Opinion of Bramj^on and Berkeley^ for 

diat it the Opinion of Croke fhould prevail, 

it would beget Abundance of Confblion, 

Imt the other would fetde Things on a fiire 

and lafting Foundation. And the Determi-* 

nation in the Cafe of NewUm and Sbafio^ 

I Ley. 172. I Sid. 267. bears Ibme Refem- 

blanoe to the Cafe above. Cuftom of the 

Manor of tinnumibj that if a Copyholder 

dies leaving no Son, but two or more 

iDai^ters, the eldeft Daughter Ihall have it 

only for her Life, and then it fhaU defcend 

to the next Heir Male, deriving his Tide 

through Males, or if no iiich, efchcat to the 

Lord ; and likewife, that after the Death of 

the Copyholder, his Wife ihall have it for 

Life. The Wife entred, and the elder 

Daughter died in the Wifi^s Life-time, and 

afterwards the Wife died -, and the Court 

held the Cuftom good, and that the fecond 

Daughter ihould have the Land for her Life 

within the Cuftom, for tho' ihe was not eld«- 

eft Daughter at the Death of her Father, 

yet Ihe was at her Mother's Death, whofc 

Eftate was a Continuance of the Husband's ' 
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Eftate till her Death, as in the Cafe of Free- 
Bench* 

Per Crake ^md Jones Juftices in the Cafe 
above of Reeve and Maifier^ if a Man has 
liTue a Son, and dies ieiled in Fee of Land in 
Borough-Eiiglifh, his Wife enfeint of an- 
other Son, the Son in EJJe (hall have it by 
the Oillom, and the Son bom afterwards 
Ihall not deveft him, becaufe he was young- 
eft at the Death of his Father. But Bramf- 
fien and Berkeley held the contrary: And, as 
it leenis, with good Realbn ; for even cu- 
ftomary Defcents, in their Incidents and Con- 
fequences, ihall be governed by the Princi- 
ples of the Common Law; the Rule of 
^hich is, ' that an Eftate vefting by Defcent 
nuy be divefted again on the Birth of a Per- 
son having a nearer Title. 

Lutwycbe and Lutwycbej Cane. HiH. 
8 Geo. 2. 1734. A Caufc by Confent for 
the Opinion of the Court \ wherdn ^alioty 
Lord Chancellor decreed, that the late Mr. 
Lutwycb^s youngs Son fhould have his 
whole diftributtve Share of his Father's per^ 
ibnal Eftate, who died Inteftate, without 
bringing into Hotchpot a Copyhold at ^tan- 
barn-Greeny which being ot the Nature of 
Borou^-Englifh deicended to him from 
his Father; for that liich Eftate defcended 
22 & 23 Car .2. is not within the Statute of Diftributions : 
10, fed. 5. Tho'Jefyll, Mafter of the Rolls, haddc- 
creed the contrary in the Cafe of Prait and 
Pratt : Which was thus. The late Chief 
Juftice Pratt purchafed a Copyhold in Bo- 
rough-Engliih, which was furrendred to 

the 



the Uie of himfelf for Life, Remainder to 
the Ufe of his Wife for Life, Remftinder 
to the Ule of his own right Heirs ; and was 
admitted accordingly, and died Inteftate, 
leaving feveral Children ; the Mafter of thp 
RoDs 2^ May ^731* held, that the young- 
eft Son fhould not have his diftributive Share 
of the peribnal Eftate of his Father, unlels 
he brought the Borough-Englifh into Hotch- 
pot. But this was afterwards reveried by 
Talbot J Lord Chancellor, who decreed as he 
jhad before in the Cafe of LuPujycbe and 
luhjyche. 
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